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LET IERS 


Joint Tortfeasors 

I read with considerable concern 
“Apportioning Fault Between the Neg- 
ligent and Intentional Tortfeasor,” by R. 
David de Armas and Edward L. White 
III in the October issue. 

While the authors may feel that 
Judge Ervin’s dissent in Department of 
Corrections v. McGee, 653 So. 2d 1091 
(Fla. 1st DCA 1995), is a “step in the 
right direction,” they should have at 
least recognized and discussed the con- 
trary view that the negligent premises 
owner and the criminal assailant are 
not joint tortfeasors, and therefore not 
subject to apportionment by the jury. 
See FS. §768.81(4)(b); Bach v. Florida 
R/S, Inc., 838 F. Supp. 559 (M.D. Fla. 
1993); Doe v. Pizza Hut (Case No. 93- 
709, M.D. Fla., June 21, 1994); and 
Publix Supermarkets. Inc. v. Austin, 658 
So. 2d 1064 (Fla. 5th DCA 1995). 

A negligent premises owner is liable 
for failing to protect its patrons from a 
foreseeable criminal attack. Thus, the 
premises owner should not be able to 
avoid or apportion its responsibility 
because the criminal attack, again 
which was foreseeable, actually took 
place. 


Rosert S. SINGER 
Miami 


I agree that the Florida tort system 
has evolved toward a system that re- 
quires each party to pay for noneco- 
nomic damages only in proportion to its 
percentage of fault. I take issue, how- 
ever, with the view that a comparison 
of negligent with intentional acts was 
ever envisioned as a part of that change 
and, additionally, that such a compari- 
son is sound public policy when applied 
to a situation involving a negligent de- 
fendant whose conduct gives rise to an 
intentional act. 

The initial move away from joint and 
several liability and toward a system 
equating liability with fault was made 
in Hoffman v. Jones, 280 So. 2d 431 
(Fla. 1973). In that case, the court 
stated that the purpose of adopting com- 
parative negligence was: “(1) To allow 
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a jury to apportion fault as it sees fit 
between negligent parties whose negli- 
gence was part of the legal and proxi- 
mate cause of any loss or injury; and 
(2) To apportion the total damages re- 
sulting from the loss or injury accord- 
ing to the proportion of fault to each 
party.” (Emphasis added.) Id. at 439. 

There is not a hint in Hoffman that 
the transition to comparative fault 
would include a leap into comparing 
intentional and negligent acts. The use 
in Hoffman of the term “fault” is not 
used to describe a degree of culpability 
broader than negligence, it’s simply 
used as a term to show that a negligent 
actor deserves blame. 

Furthermore, in Fabre v. Marin, 623 
So. 2d 1182 (Fla. 1993), the court infers 
that it is only a comparison of negligent 
acts that the legislature had in mind 
when it enacted §768.81, and not oth- 
erwise. Throughout their article, the 
authors state that Fabre interprets 
§768.81 to require apportionment fault 
among all participants to an incident. 
In fact, Fabre states that apportion- 
ment involves entities who participate 
in causing accidents. Fabre does not 
hold that a participant who causes an 
intentional act is an entity whose ac- 
tions should be apportioned. Also, the 
court states in reference to §768.81(3): 
“There should be no reduction in eco- 
nomic damages because under Section 
768.81(3), joint and several liability con- 
tinues to apply when a defendant’s neg- 
ligence equals or exceeds that of the 
plaintiff.” (Emphasis added.) Fabre, 623 
So. 2d at 1187. 

Section 768.81(3) specifically pro- 
vides that if a party’s percentage of 
“fault” equals or exceeds that of a claim- 
ant, the court shall render judgment 
based on joint and several liability. The 
Supreme Court, thus, equates negli- 
gence with fault and does not anywhere 
suggest that fault includes intentional 
acts. 

In the recent case of Publix Super- 
markets, Inc. v. Austin, 658 So. 2d 1064 
(Fla. 5th DCA 1995), that court faced 
up to the reality of having to compare 
the act of a negligent defendant with 
the act of a willful tortfeasor. The en- 
tire panel concluded that, “There is no 
logical way for a jury to balance the 
wrongdoing of the willful vendor and 
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the intoxicated tortfeasor.” Jd. at 1068. 
Meting out punishment, instead of bal- 
ancing wrongdoing, will be irresistible 
to ajury that must weigh the wrongdo- 
ing of a willful wrongdoer or criminal 
with that of a negligent but law-abid- 
ing citizen. Comparing intentional and 
negligent acts is simply like mixing oil 
and water. 

Additionally, the comparison of in- 
tentional and negligent acts has no 
place in a negligent security case. Sec- 
tion 768.81 states that the statute is not 
applicable to “any action . . . based upon 
an intentional tort .. . .” A negligence 
action against a defendant for failure 
to provide reasonable security which 
results in an intentional shooting is an 
action based upon an intentional tort. 
Britamco Underwriter’s, Inc. v. Zuma 
Corporation, 576 So. 2d 965 (Fla. 5th 
DCA 1991) (a negligence action for fail- 
ing to provide adequate security that 
results in an assault is a claim “arising 
out of an assault and battery”). If the 
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legislature intends that negligent and 
intentional acts are to be compared, it 
can say so clearly and explicitly. But, it 
has not yet done so and, therefore, se- 
curity actions resulting in intentional 
torts fall squarely outside of §768.81 
based on a plain reading of that stat- 
ute. 

In addition, there is the issue of 
whether a wrongdoer should be held 
fully responsible for his or her conduct. 
In a case alleging failure to provide rea- 
sonable security which results in an 
intentional shooting, it is the duty of 
the defendants to provide reasonable 
security. In order to prevail on its claim, 
the plaintiff must prove that, but for the 
breach of that duty, the intentional 
shooting would not have occurred. 
Thus, one act (failure to provide reason- 
able security) is essentially the proxi- 
mate cause of another act (the inten- 
tional shooting). Any wrongdoing of the 
intentional actor, therefore, should logi- 
cally be included within the fault of the 
negligent tortfeasor whose conduct gave 
rise to that intention: tort and the 
plaintiff’s injuries. A negligent party 
should not be permitted to place blame 
on someone else for the consequences 
of him or her when it was that conduct 
which caused those consequences (the 
intentional act) to occur. 

It does not comport with common 
sense that negligent tortfeasors should 
be allowed to reduce their fault by shift- 
ing it to a tortfeasor whose intentional 
conduct was proximately caused by 
those same negligent tortfeasors. It is 
also unsound public policy: What incen- 
tive is left for someone to act with rea- 
sonable care when he or she full well 
knows any reasonable jury will appor- 
tion the bulk of fault to an intentional 
tortfeasor? It is not irrational or in any 
way unfair for an innocent plaintiff to 
collect full damages from a negligent 
defendant who knew, or should have 
known, that an injury would be inten- 
tionally inflicted and failed in its duty 
to prevent it. That negligent defendant 
is not being asked to bear a dispropor- 
tionate share of the fault but, rather, to 
bear precisely the amount of fault for 
which it was the proximate cause. 

If fairness, reasonable statutory in- 
terpretation, and good public policy is 
the goal, then the statute should be in- 
terpreted as it reads and the doctrine 
of comparative fault should not apply 
to “any action based upon an intentional 
tort,” which would include an action 
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against a defendant whose conduct 
causes an intentional tort. 


JEFFREY B. Morris 


Jacksonville 


Afraid to Change? 

“Lawyers Should Use Plain Lan- 
guage” (October 1995) was good and I 
enjoyed it. In general, clarity and brev- 
ity may be difficult because, as noted 
by S.I. Hayakawa in the introduction 
to Choose The Right Word, “English has 
the largest vocabulary and the great- 
est number of synonyms of any lan- 
guage in the world.” 

I believe that lawyers do not use 
plain language for two reasons: time 
and fear. Time is the enemy of brevity, 
as evidenced by a quotation I am cer- 
tain that many of us remember: “Please 
excuse the length of this letter; I did 
not have the time to be brief.” 

Fear, however, is an unavoidable con- 
cern to lawyers—we tremble at the 
thought of saying it differently than it 
has been said for years. Thus, “in the 
event that” still prevails in lieu of “if”; 
contracts, given certain circumstances, 
may become “null, void, and of no fur- 
ther force and effect”; and, court plead- 
ings still state that a party sues, an- 
swers, or moves for relief “by and 
through undersigned counsel of record” 
(as if there could be any doubt). 

Why are we afraid to change? One 
reason is that courts still hold to the 
maxim “expressio unis est exclusio 
alterius” in construing statutes and con- 
tracts. See, for example, Romero v. 
Shadywood Villas Homeowners Asso- 
ciation, Inc., 20 Fla. L. Weekly D1354 
(Fla. 3d DCA, June 7, 1995); Diversi- 
fied Services, Inc. v. Avila, 606 So. 2d 
364 (Fla. 1992). It is 1995, and our rules 
of procedure have a considerable his- 
tory; yet, when we wish an opponent to 
produce “all writings” relevant to a dis- 
pute, we still ask for all documents, con- 
tracts, agreements, memoranda (in- 
cluding inter-office memoranda), notes, 
files, telegrams—Do these still exist?— 
records, etc., etc., ad infinitum. 

I long for the day when bench and 
bar cease and desist from such usage— 
er, make that “when bench and bar stop 
using archaic language.” 


WILLIAM NussBAUM 
Jacksonville 
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“Scout, Stand Up, There’s a Lawyer Passing” 


Lawyers, like all those who practice a profession, have obligations to their calling which 
exceed their obligations to the State. Lawyers also have obligations by virtue of their 
special status as officers of the court. Accepting a court’s request to represent the 
indigent is one of those traditional obligations. . . . it is precisely because our duties go 
beyond what the law demands that ours remains a noble profession. 

Mallard v. U.S. Dist. Ct. for Southern Dist. of Iowa, 
490 U.S. 296, 310-11 (1989) (Kennedy, J., concurring) 


ased upon the recommen- 
dations of a joint Florida Bar/ 
Florida Bar Foundation Com- 
mission, chaired by now 
Judge Bill VanNortwick and Ham 
Cooke, the Supreme Court of Florida in 
1992 adopted a voluntary pro bono le- 
gal assistance plan for the lawyers of 
this state. In re Amendments to Rules 
Regulating The Florida Bar, 598 So. 2d 
41 (Fla. 1992). 

The centerpiece of that plan was the 
creation of pro bono committees, ap- 
pointed by the chief judge in each judi- 
cial circuit, charged with designing a 
plan adaptable to local needs. Those 20 
different plans, whose activities have 
been effectively coordinated by the 
Statewide Pro Bono Committee chaired 
by Larry Mathews and staffed by Kent 
Spuhler, have been incredibly success- 
ful in creatively finding new ways to 
meet the burgeoning needs of the poor 
in our state. 

At a time in the not-too-distant past, 
voluntary legal aid panels established 
in each community undertook to repre- 
sent the poor without governmental 
assistance. If such ad hoc representa- 
tion ever effectively provided legal ser- 
vices to those unable to afford them, 
certainly that method is unable to cur- 
rently meet the legal needs of the poor. 
During the past half century, the enor- 
mous increase in legislation and gov- 
ernmental regulation has expanded the 
necessity for legal representation for all 
segments of our society. Anyone who has 
spent an evening “in the barrel” at their 
local legal aid office can testify as to how 
those regulations impinge most dra- 


matically on those least able to afford 
an attorney. 

No one suggests that the Bar has the 
resources or the ability to meet these 
increasing demands by itself. Indeed, 
in the opinion adopting the pro bono 
plan, Justice Overton, for the court, 
emphasized that “a balance must be 
achieved between the government and 
the legal profession in providing this 
representation. We find it is important 
for an independent legal profession to 
provide a portion of indigent represen- 
tation to ensure proper challenges 
against government violations of indi- 
vidual rights.” Jd. at 43. 

However, the Bar must be at the 
forefront of advocating the needs of the 
poor and obtaining governmental help 
in advancing programs and obtaining 
funding if even the minimal level of le- 
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gal assistance to the poor is to be main- 
tained. 

In establishing the IOTA program, 
administered by the Florida Bar Foun- 
dation, the leaders of the Bar and the 
court provided a partial funding mecha- 
nism, now emulated throughout the 
country. Similarly, the Bar has taken 
the lead in supporting the continued 
federal funding of the Legal Services 
Corporation against strong opposition 
in Congress. However, if federal fund- 
ing continues at all, it is unrealistic to 
anticipate that it will continue at past 
levels. It is our responsibility to forge 
new ways to meet this challenge for the 
future. 

In adopting the voluntary pro bono 
plan, the Supreme Court found that it 
needed “some basie information .. . to 
properly evaluate the effectiveness of 
pro bono services” (Jd. at 44) and indi- 
cated that two years after implementa- 
tion it would “review the results and 
make a determination as to the effec- 
tiveness of the plan.” Id. at 49. 

Looking toward that review, I re- 
cently suggested to the Pro Bono Com- 
mittee that the mandatory reporting 
requirement be deleted. I make this 
recommendation not to hinder the de- 
livery of legal services to the poor, but 
to strengthen the program. In the two 
years the program has been in effect, 
members of the Bar have reported more 
than 1.3 million hours of pro bono ser- 
vice (valued at $150 per hour, that 
equates to services of almost $200 mil- 
lion), and direct cash contributions to 
legal services programs totaling about 
$2.4 million. 
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These reporting statistics confirm 
what we have long known, that our pro- 
fession gives more of its time, energy 
and resources to helping others than 
any other in the world. Nevertheless, 
the mandatory nature of reporting re- 
mains a source of controversy and irri- 
tation among our membership. Since 
the issue was raised, the Bar staff indi- 
cates that it has generated more letters 
from our members than any single is- 
sue in memory, with the overwhelming 
number favoring the elimination of the 
mandatory reporting requirement. 

While I do not suggest that the com- 
mittee, or the court, should be swayed 
by the ballot box, it seems clear to me 
: that lawyers have always reacted bet- 
: ter to encouragement than to mandates. 
% With effective leadership through the 
Bar and through our circuit committees, 
I am convinced that our members will 
a respond in a positive way to supplement 
cS and expand the profession’s obligation 
: to assist the poor if mandatory report- 
ing is eliminated. 

Do you know of any greater example 


If we as a profession 
are to be able to 
hold our head up, 
we must meet the 
challenge of giving 
freely and generously 
of our time and 
resources to those 
who most need 
our help 


of pro bono assistance than Atticus 
Finch responding to the request of the 
local circuit judge to defend Tom 
Robinson in To Kill a Mockingbird? 
There is no question that he responded, 
as members of our profession have al- 
ways responded, not because of a rule 


or mandate but because he felt it his 
obligation as a lawyer. In answer to his 
daughter Scout’s question as to why he 
was representing this man, Atticus sim- 
ply said: “If I didn’t, I couldn’t hold my 
head up in town.” 

If we as a profession are to be able 
to hold our head up, we must meet the 
challenge of giving freely and gener- 
ously of our time and resources to those 
who most need our help, whether or not 
we are mandated to do so. I ask each of 
you, if you have not yet handled a pro 
bono case this year, to call the chair of 
your local circuit committee (and if you 
don’t know who they are, call the chief 
judge and find out) and volunteer your 
services; to get in touch with the guard- 
ian ad litem program and ask how you 
can help; or to send the local legal aid 
office a check for $350. You will feel bet- 
ter for helping out, and someone, some- 
where, will stand up and give thanks 
when you pass. 


JOHN A* DEeVautt III 


within 24-48 hours. 
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Here are just a few of the many products we offer: 
Corporate Supplies 


Our corporate kits feature elegant design, durable construction, many 
convenient features and are all value-priced. Most kits in your hands 


The Midstate Corporate Outfit 
A real value. The black or brown padded vinyl! 
™ binder is silk-screened in gold, and the 
corporate name appears on a gold label which 
fits into a window on the spine. The binder 
} comes with matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, corporate 
seal with pouch, minutes & by-laws and 
| transfer ledger. Only $45.00 


_ company offers Florida attorneys 
as many legal products and services as we do. 


—- Engraving and Thermography 


competitive. Call for our free engraving or thermography portfolio. 


eg Use our considerable design experience 
to help you create a more professional 
image. Choose from a wide range of 
fine cotton papers in various finishes, 
including laser and recycled grades. 
We now offer laser-proof thermographed 

&., stationery. Our in-house engraving 
fe and thermography plant provides 
fast service, and our prices are very 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


(407) 299-8220 or FAX (407) 291-6912. 


800-LAW-MART 


Excelsior/Midstate is the only distributor of affordable legal software 
that offers over 100 programs including bankruptcy, document assembly, 
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personal service and support, an unbeatable 30-day, money-back 
guarantee and low prices. For information on our software call our 
software specialist: Val Sagos (ext. 565) at (800) 221-2972. 


4435 Old Winter Garden Road, Orlando, FL 32802 
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AN OPEN LETTER 


The All Bar Conference 
Gives Grass Roots a Voice 


ow many times have you 

heard a lawyer say, “I want 

The Florida Bar to do 

something for me, not to 
me?” The 1996 All Bar Conference will 
bring together some 300 delegates rep- 
resenting every section, voluntary bar, 
and law-related association in Florida 
to discuss issues affecting our profes- 
sion. It will be a forum for the Bar lead- 
ership to hear what is on the minds of 
rank and file Bar members. 

The 1996 All Bar Conference will 
convene for a one-day session, Wednes- 
day, January 10, preceding the Bar’s 
1996 Midyear Meeting at the Hilton at 
Walt Disney World Village. 

This year’s conference will focus on 
the issues which will affect your prac- 
tice for the next five years. Topics will 
include services the Bar is currently 
providing and services members wish 
to have provided. Additionally, the con- 
ference will discuss how the Bar and its 
membership should respond to govern- 
mental regulation of the practice of law 
and federal funding cuts to the Legal 
Services Corporation. 

The All Bar Conference stemmed 
from a desire to see the grass roots of 
the Bar’s membership given a greater 
voice in Bar governance. In past years, 
the conference has tackled such topics 
as mandatory pro bono, Bar presiden- 
tial elections, the Clients’ Security 
Fund, and nonlawyer legal technicians. 

The conference presents the best op- 
portunity for the greatest cross section 
of our Bar to discuss issues which have 
a long-term impact on our profession. 
It is a most effective means for sections, 
voluntary bar associations, and other 
groups to provide input and advice to 
the Board of Governors. The discussion 
and debate at the conference have of- 
ten resulted in recommendations to and 


action by the Board of Governors on is- 
sues of concern to the Bar membership. 

One of the most important issues 
facing The Florida Bar is the very fun- 
damental question cf whether the state 
Bar is being responsive to the needs of 
its members. Many members continue 
to stress the importance of member ser- 
vices. Assisting lawyers in lowering 
their malpractice insurance premiums, 
obtaining discounts for goods and com- 
modities used in their daily practice, 
and helping lawyers become more effi- 
cient in their law practice are among 
many of the concerns voiced by mem- 
bers of the Bar. 

The 1996 All Bar Conference is set 
up to allow bar groups with at least 50 
dues-paying members to qualify for 
seats at the conference, with one seat 
granted for 500 members, and no single 
group being allowed more than 15 rep- 
resentatives. 

Another 25 seats are reserved for 
small groups, which have to petition a 
special credentials panel to gain repre- 
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sentation. Ten seats are automatically 
granted to out-of-state lawyers, the 
Young Lawyers Division, and the Board 
of Governors. 

Those organizations that are eligible 
for representation which have not indi- 
cated a willingness to participate are 
missing a great opportunity to be in- 
volved in setting a framework for the 
future of our profession. 

Many times the Board of Governors 
of The Florida Bar is asked to walk a 
very delicate line among the concerns 
of various interest groups within our 
diverse membership. The members of 
the Board of Governors take their jobs 
very seriously and do an excellent job. 
Many governors feel that major issues 
of the Bar should not be acted upon 
without a firm understanding of the 
opinions of the greatest number of 
members within our ranks. 

The 1996 All Bar Conference will: 
¢ Provide a mechanism for broader dis- 
cussion of issues; 
¢ Allow greater input for voluntary 
bars, sections, and out-of-state mem- 
bers by giving them a voice through of- 
ficial representatives; 

* Increase coordination with voluntary 
bars; 

¢ Ensure greater participation by spe- 
cial interest groups; and 

© Provide a greater perspective to the 
Board of Governors regarding the 
membership’s point of view on current 
topics. 

I encourage any organization which 
is invited or is qualified to attend or 
send members to express their concerns 
and be heard on issues which will af- 
fect our profession over the next five 
years. 


Howarp C. CoKER 
All Bar Conference Committee 
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1995 Changes 


The Florida Durable 
Power of Attorney Becomes 


a Document to Respect 


he intent of the durable 
power of attorney, authorized 
by FS. §709.08, is to delegate 
powers to another, in the 
event the principal is unavailable or 
unable to act. Until the 1995 legislative 
session, the statute was fairly simplis- 
tic. Effective October 1, 1995, however, 
§709.08 undergoes significant changes. 
This article will discuss those changes 
in detail and will provide a form for the 
durable power of attorney under the 
new statute,’ as well as a form for a 
durable power of attorney specific to 
transactions involving real estate. 
Prior to the 1995 changes, the du- 
rable power of attorney was typically 
drafted as a rather simple document, 
containing mostly “boilerplate” lan- 
guage and requiring little formality of 
execution.” Most durable power of at- 
torney documents have been one to two 
pages long and “standard” forms can 
even be found in office supply stores. It 
is very easy to have the existing form 
of durable power of attorney signed and 
yet the powers it grants to the attorney 
in fact are frightfully broad: “[p]roperty 
subject to the durable power of attor- 
ney includes all real and personal prop- 
erty owned by the donor, the donor’s in- 
terest in all property held in joint 
tenancy, the donor’s interest in all 
nonhomestead property held in tenancy 


by Sandra G. Krawitz 


by the entirety, and all property over 
which the donor holds a power of ap- 
pointment.”* Normally, the document 
states that it is effective upon execu- 
tion, even though at the time of execu- 
tion the principal has (or should have) 
full capacity. 

All of these factors have invited 
fraud by unscrupulous donees, and as 
a result, banks and other financial in- 
stitutions have often rejected the 
present form of durable power of attor- 
ney typically used in Florida, particu- 
larly when the attorney, in fact, is at- 
tempting to transfer assets to a party 
other than the principal or the 
principal’s trust.‘ Of course, there is 
good reason for this. The donee of the 
power does not always have the best 
interest of the principal at heart and 
there have been many examples of at- 
tempts to transfer the principal’s assets 
to the donee of the power or for the 
donee’s benefit, often after the princi- 
pal has lost capacity. Such behavior has 
led to litigation against third parties— 
usually banks who have honored the 
durable power of attorney and allowed 
the transfers. Florida, with its large 
population of elderly, is especially vul- 
nerable to this type of abuse. 

This is one reason why the properly 
drafted revocable living trust, with its 
abundant safeguards, is still a popular 
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alternative. It provides for another to 
manage an individual’s assets in the 
event that individual becomes incapaci- 
tated. Here, the successor trustee as- 
sumes the role that the donee of the 
durable power of attorney would have 
played. The grantor, while fully compe- 
tent, registers the trust with the finan- 
cial institution that holds his or her 
assets. Once the trust is funded with 
the grantor’s assets and provided the 
trust is carefully drafted and its terms 
are followed, the successor trustee is 
able to administer the grantor’s assets, 
and there is little chance for abuse. 
Florida banks have honored such trusts 
and permitted successor trustees to 
manage the funds owned by the trust. 
In this context, the trust takes the place 
of a durable power of attorney. 

The new statute, and the new forms 
it will generate, should encourage 
banks to honor the document.® Even if 
we still have limited success with the 
banks, however, the significance of the 
new form envisioned by the 1995 
changes should nonetheless be substan- 
tial. First of all, the new statute re- 
quires that a durable power of attorney 
be executed “with the same formalities 
required for the conveyance of real 
property by Florida law.” These formali- 
ties are set forth in FS. §689.01, which 
requires the instrument to be in writ- 
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ing and signed in the presence of two 
subscribing witnesses. As long as the 
durable power of attorney also contains 
the legal description of the property and 
a notary clause, it is recordable and will 
therefore be valid to transfer real prop- 
erty, even homestead. Unfortunately, 
many practitioners still do not know 
that a durable power of attorney not 
drafted and executed per these guide- 
lines will not validly transfer real prop- 
erty. Most durable power of attorney 


documents, therefore, do not conform to 
these standards. The result is a prob- 
lem that occurs with increasing fre- 
quency here in Florida where for many 
elderly individuals, the real property is 
the most valuable asset of the estate. 
Absent a carefully drafted durable 
power of attorney (if the home is not 
owned by a trust and the client becomes 
incapacitated) the home cannot be prop- 
erly transferred, sold, rented, mort- 
gaged, or otherwise managed without 
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instituting a guardianship, even if the 
only purpose for the guardianship 
would be to deal with the real property. 
This is a terribly expensive and burden- 
some alternative, yet to avoid the pos- 
sibility of future litigation from would- 
be beneficiaries of the home, this may 
be the only choice.® 

Often, a client will want one fidu- 
ciary to manage the real property, an- 
other to manage the other assets, and 
another to assume health care respon- 
sibilities (more about the durable power 
of attorney and health care decisions 
below). In this event, three separate 
documents must be prepared: a durable 
power of attorney, a health care surro- 
gate, and a real estate specific power of 
attorney. A form for the real estate spe- 
cific power of attorney, which is to be 
used only to manage real property, 
might be as follows: 


Real Estate Specific 
Durable Power of Attorney 
(Per F.S. §709.08 as amended in 1995 and 
Florida Uniform Title Standards 1.1 and 
18.4; also applicable as to homestead prop- 
erty) 


KNOW ALL MEN BY THESE PRESENTS: 
That (Principal’s name), Principal, has 
made, constituted and appointed, and by 
these presents does make, constitute and 
appoint (name of Donee) true and lawful 
attorney for him/her and in his/her name, 
place and stead. In the event that (name of 
Donee) is or becomes unable to serve, then 
his/her successor shall be (name of succes- 
sor Donee). The attorney in fact herein 
named and his/her successor(s) are all 
granted the authority to sell, to convey, to 
mortgage, to maintain, or to dispose of, the 
following described property, and to execute 
any and all documents necessary to effectu- 
ate the sale and/or conveyance, and to en- 
cumber, and to maintain, and to dispose of, 
the following described real property, to wit: 


(Legal description of property) 


and such documents shall include, but not 
be limited to, contracts, deeds, affidavits, 
bills of sale, closing statements, mortgages, 
notes and such other instruments as may 
be required to carry out the purposes herein 
expressed, and the Principal named herein 
hereby gives and grants unto (Donee name) 
and his/her successor(s), said attorney, full 
power and authority to do and perform all 
and every act and thing whatsoever requi- 
site and necessary to be done in and about 
the premises as fully, to all intents and pur- 
poses, as the Principal might or could do if 
personally present, with full power of sub- 
stitution and revocation, hereby ratifying 
and confirming all that said attorney or his/ 
her successor(s), shall lawfully do or cause 
to be done by virtue hereof. 
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Principal) has set forth his/her hand and 
seal this day of ‘ 
1995. 

Signed and sealed in the presence of: 
Witness 


Printed name: 


(Principal name) 


Witness 


Printed name: 


STATE OF FLORIDA 
COUNTY OF 

The foregoing instrument was acknow]l- 
edged before me day of 
, 1995, by (Principal’s 
name), who is personally known to me, or 
who produced as iden- 
tification, and who did (did not) not take an 
oath. 


Notary Public 
My Commission expires: 

The amended statute contains other 
new provisions. For example, now the 
durable power of attorney will auto- 
matically be effective upon execution, 
so clients must be carefully cautioned 
in this regard.’ The document is ex- 
ecuted (or should be executed) when the 
principal is fully competent. Except in 
very limited circumstances, the princi- 
pal will not want the donee to assert 
control over any assets until the prin- 
cipal has become incapacitated. Unfor- 
tunately, the authority to act through 
the durable power of attorney exists 
before incapacity strikes. This is an- 
other reason why the revocable living 
trust is such a popular alternative. With 
the trust, the fiduciary is not authorized 
to act until the grantor actually be- 
comes incapacitated, usually to be de- 
termined by two attending physicians. 
Since the durable power of attorney 
does not offer such safeguards, the do- 
nee must be chosen very carefully, and 
practitioners may want to advise their 
clients that the document should not be 
placed in the hands of the donee pre- 
maturely. 

The new statute also contains abun- 
dant guidelines in the event that a pe- 
tition to determine incapacity is filed. 
Former §709.08 contained very little 
language about the effect of the com- 
mencement of a guardianship proceed- 
ing.* Under the new provisions, the at- 
torney in fact may continue to exercise 
the powers enumerated in the docu- 


IN WITNESS WHEREOF, (name of 


ment until the principal dies, releases 
the power, or is adjudicated totally or 
partially incapacitated.® However, even 
in the event of adjudication of incapac- 
ity, the court can determine that despite 
the appointment of a guardian, the do- 
nee of the durable power of attorney is 
to retain certain of the powers set forth 
in the document. Otherwise, all author- 
ity under the durable power of attor- 
ney is suspended and notice of the fil- 
ing must be served upon all attorneys 
in fact to the extent that the petitioner 
has knowledge of their existence. Fur- 
ther, if the attorney in fact wishes to 
exercise a power under the durable 
power of attorney while such a petition 
is pending, he or she must petition the 
court for the authority to act.’ 

If the donee under the durable power 
of attorney is to make health care deci- 
sions for the principal in the event of 
incapacity, the filing of a petition to de- 
termine incapacity does not automati- 
cally interfere with these powers." This 
is a significant clarification, as the 
former statute authorized the attorney 
in fact to “arrange for and consent to 
medical, therapeutical, and surgical 
procedures for the principal, including 
the administration of drugs, which shall 
be governed by chapter 765,” but was 
silent as to the health care powers to 
be retained by the donee in the event a 
petition to determine incapacity was 
filed.'* Under the new statute, if health 
care decision-making authority is 
granted to the donee or to a surrogate 
under a health care surrogate docu- 
ment,'* an adjudication of incapacity 
and appointment of a guardian does not 
transfer those powers to the guardian 
unless the court specifically so orders.* 
Also, if a health care surrogate was ex- 
ecuted, its terms will control over the 
durable power of attorney if they are in 
conflict unless the durable power of at- 
torney was executed later and expressly 
states otherwise.'® The guardianship 
petitioner now appears to have some 
duty to determine whether there is a 
currently valid power of attorney or 
health care surrogate and to give no- 
tice of the pending petition to the fidu- 
ciaries thereunder, and to give notice 
to the court of the existence of the other 
documents. 

The revisions to §709.08, as well as 
the creation and subsequent revisions 
to the Health Care Advance Directives 
Act,'® give clients the opportunity for 
more control in the event of incapacity, 
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but these laws have also inadvertently 
created much confusion not only for cli- 
ents, but for interested third parties as 
well. There is now a durable power of 
attorney that authorizes health care 
decision-making powers as well as man- 
agement of asset powers, a health care 
surrogate statute that authorizes simi- 
lar health care decision-making powers, 
and a living will that authorizes a 
health care provider to withdraw life 
support under certain carefully pre- 
scribed circumstances.” A real estate 
specific durable power of attorney may 
also be necessary. 

It is not easy to explain the differ- 
ence between these documents to cli- 
ents. In the author’s opinion, one of the 
most important goals of the attorney 
should be to discuss the role the fidu- 
ciary will assume in each setting. In 
many families, the person who will do 
a wonderful job of managing assets may 
be thoroughly ineffective at making 
health care decisions. Further, it may 
be appropriate to have all of a particu- 
lar client’s children act together in the 
health care surrogate and living will 
setting, but to act in succession as to 
durable power of attorney duties. Or 
perhaps one of the children in this ex- 
ample is a very poor money manager 
and should not be named in some of the 
documents, including the durable 
power of attorney, at all. Under these 
circumstances, the duties should be 
split as appropriate, and it could be very 
sloppy lawyering to name the same fi- 
duciaries in all the documents for the 
sake of keeping the drafting simple. 
Choosing the proper fiduciaries should 
be one of the most carefully thought- 
out aspects of the initial client inter- 
view. 

If, for example, a client intends to 
have his or her children fill these roles 
and has only one child, or two children 
who are deemed to be fully competent 
in all roles, then the drafting becomes 
much easier and the client can readily 
comprehend what will happen in the 
event of incapacity. New §709.08 con- 
tains a provision that makes it possible 
to authorize the donee to perform the 
duties of a health care surrogate, 
thereby permitting the combination of 
the health care surrogate document and 
the durable power of attorney document 
in cases where the same fiduciary (or 
fiduciaries) will be named for both set- 
tings.’* F.S. §709.08(7), titled “Powers 
of the Attorney in Fact and Limitations” 


: 
hs 


MEGA-:MEGA 


tate 
PATENT -ALL with Drawing S 


li Law Director 


; 


Announcing LEXIS-NEXIS Office with the 

«Op LEX is ready now to help you tackle all your legal research and 
is ready now to help you | le your legal rese 


contains the following language as sub- 
section (c): “If such authority is specifi- 
cally granted in the durable power of 
attorney, the attorney in fact may make 
all health care decisions on behalf of the 
principal, including, but not limited to, 
those set forth in chapter 765.” This 
should eliminate any possible confusion 
and conflict, at least between the du- 
rable power of attorney and the health 
care surrogate. And in the best of all 
circumstances, where the donee of the 
durable power of attorney, the donee of 
the real estate specific power of attor- 
ney and the surrogate of the health care 
surrogate are to be the same person or 
people, this author suggests the follow- 
ing form for the document under the 
new statute:” 


Durable Power of Attorney 
Containing Health Care Surrogate 
Provisions and Provisions 
Relating to Transfer of Real Property 
Including Homestead Property 

(per F.S. §709.08 as amended in 1995) 
BY THIS DURABLE POWER OF AT- 

TORNEY I, (principal’s name), (“Principal”) 

of County, Florida, appoint 
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as my attorney in fact to manage my affairs 
as indicated below, (state relationship and 
donee’s name). Upon the death, failure or 
inability of him/her to act as my attorney in 
fact, then I appoint (state relationship and 
successor donee’s name), to act as Donee of 
this Power. 

This durable power of attorney is not af- 
fected by my subsequent incapacity except 
as provided by Florida Statute Section 
709.08, and is exercisable from the date of 
execution. 

1. General Grant of Power 
I hereby grant to myAgent full power and 
authority to exercise or perform any act, 
power, duty, right or obligation whatsoever 
that I now have or may hereafter acquire, 
relating to any person, matter, transaction, 
or any interest in property owned by me, 
including, without limitation, my interest in 
all real property, including homestead real 
property; all personal property, tangible or 
intangible; all property held in any type of 
joint tenancy, including a tenancy in com- 
mon, joint tenancy with right of sur- 
vivorship, or a tenancy by the entirety; all 
property over which I hold a general, lim- 
ited, or special power of appointment; choses 
in action; and all other contractual or statu- 
tory rights or elections, including, but not 
limited to, any rights or elections in any pro- 
bate or similar proceeding to which I am or 
may become entitled; all as to such property 
now owned or hereafter acquired by me. I 
grant to my Agent full power and authority 
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to do everything necessary in exercising any 
of the powers herein granted as fully as I 
might or could do if personally present, with 
full power of substitution or revocation. Ex- 
cept as otherwise limited by applicable law, 
or by this durable power of attorney, my at- 
torney in fact has full authority to perform, 
without prior court approval, every act au- 
thorized and specifically enumerated in this 
durable power of attorney. I hereby ratify 
and confirm that my Agent shall lawfully 
have, by virtue of this durable power of at- 
torney, the powers herein granted, includ- 
ing, but not limited to, the following: 

a. Collect all sums of money and other 
property that may be payable or belonging 
to me, and to execute receipts, releases, can- 
cellations or discharges. 

b. Settle any account in which I have any 
interest and to pay or receive the balance of 
that account as the case may require. 

c. Borrow money on such terms and with 
such security as my attorney may think fit 
and to execute all notes, mortgages and other 
instruments that my attorney finds neces- 
sary or desirable. 

d. Draw, accept, endorse or otherwise 
deal with any checks or other commercial or 
mercantile instruments for my benefit, spe- 
cifically including the right to make with- 
drawals from any savings account or savings 
and loan deposits. 

e. Redeem bonds issued by the United 
States government or any of its agencies, any 
other bonds and any certificates of deposit 
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or other similar assets belonging to me. 

f. Sell bonds, shares of stock, warrants, 
debentures, or other assets belonging to me, 
and execute all assignments and other in- 
struments necessary or proper for transfer- 
ring them to the purchaser or purchasers, 
and give good receipts and discharges for all 
money payable in respect to them. Also, to 
execute stock powers or similar documents 
on my behalf and delegate to a transfer agent 
or similar person the authority to register 
any stocks, bonds, or other securities either 
into or out of my name or nominee’s name. 

g. Sell, rent, lease for any term, mortgage 
or exchange any real estate or interests in 
it, including homestead property, for such 
considerations and upon such terms and con- 
ditions as my attorney may see fit, and ex- 
ecute, acknowledge and deliver all instru- 
ments conveying or encumbering title to 
property owned by me alone as well as any 
owned by me and by any other person, 
jointly. If I am married, the attorney in fact 
may not mortgage or convey my homestead 
property without joinder of my spouse or my 
spouse’s legal guardian. Joinder by my 
spouse may be accomplished by the exercise 
of authority in a durable power of attorney 
executed by my joining spouse, and either 
my spouse or I may appoint the other as at- 
torney in fact. 


Specific Real Estate Powers 

The attorney in fact herein named and 
his/her successor(s) are all granted the au- 
thority to sell, to convey, to maintain, to 
mortgage or to dispose of, the following de- 
scribed property, and to execute any and all 
documents necessary to effectuate the sale 
and/or conveyance, and to encumber, and to 
dispose of, the following described real prop- 
erty, to wit: 

(Legal description of property) 

and such documents shall include, but not 
be limited to, contracts, deeds, affidavits, 
bills of sale, closing statements, mortgages, 
notes and such other instruments as may 
be required to carry out the purposes herein 
expressed, and I (Principal named herein) 
hereby give and grant unto the attorney in 
fact named herein and his/her successor‘(s), 
said attorney, full power and authority to do 
and perform all and every act and thing 
whatsoever requisite and necessary to be 
done in and about the premises as fully, to 
all intents and purposes, as I (Principal 
named herein) might or could do if person- 
ally present, with full power of substitution 
and revocation, hereby ratifying and con- 
firming all that said attorney or his/her 
successor(s), shall lawfully do or cause to be 
done by virtue hereof. 

h. To represent me before the Treasury 
Department in connection with any matter 
involving any federal taxes in which Iam a 
party, to make, sign, execute, verify and file 
any return required to be made under the 
revenue laws of the United States, or the 
Internal Revenue Code; or under the stat- 
utes of any state and to file any claim for 
refund, offer and compromise or application 
for a closing agreement, receive refund 
checks, execute waivers of any period of limi- 
tation, request extensions of time, execute 
any waiver of restrictions on assessment for 


The revisions to 
$709.08 give 
clients the 
opportunity for 
more control in 
the event of 
incapacity 


collection of any tax, and execute Petition of 
Appeal to the United States Tax Court. 

The above powers conferred upon my at- 
torney in fact extend to all of my right, title 
and interest in such property as I have de- 
scribed above and in which I may have an 
interest jointly with any other person, 
whether in an estate by the entirety, joint 
tenancy or tenancy in common. 


2. Limitati 
Notwithstanding the powers contained in 
this durable power of attorney, my attorney 
in fact may not: 

a. Perform duties under a contract that 
requires the exercise of my personal services; 

b. Make any affidavit as to my personal 
knowledge; 

c. Vote in any public election on my be- 
half; 

d. Execute or revoke any will or codicil 
on my behalf; 

e. Create, amend, modify, or revoke any 
document or other disposition effective at my 
death or transfer assets to an existing trust 
created by me unless expressly authorized 
by this power of attorney; or 

f. Exercise powers and authority granted 
to me as trustee or as court-appointed fidu- 
ciary. 

3. isi 
Designation of Health Care Surrogate 
(Pursuant to FS. §§709.08 and 765) 

In the event that I have been determined by 
a court of competent jurisdiction to be inca- 
pacitated to provide informed consent for 
medical treatment and surgical and diagnos- 
tic procedures, I wish to designate as my 
surrogate for health care decisions, the at- 
torney in fact named herein (repeat donee’s 
name): 
telephone number: 
but in the event that he/she is or becomes 
unwilling or unable to perform his or her 
duties, I wish to designate as my alternate 
surrogate, the successor attorney in fact 
named herein (repeat successor donee’s 
name): 
telephone number: 

This designation revokes any prior health 
— surrogate designation which I may have 
made. 
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I fully understand that this designation 
will permit my surrogate to make health 
care decisions and to provide, withhold, or 
withdraw consent on my behalf; to apply for 
public benefits to defray the cost of health 
care; and to authorize my admission to or 
transfer from a health care facility. 


Without limitation on the rights and au- 
thority of my Surrogate, my Surrogate may, 
among other acts and decisions: 

1. Have final authority to act for me and 
to make health care decisions for me in mat- 
ters regarding my health care during my 
said incapacity; 

2. Consult with appropriate health care 
providers to provide informed consent in my 
best interests as the Surrogate perceives 
same; 

3. Give any consent in writing using the 
appropriate consent forms; 

4. Have access to all of my appropriate 
clinical records and may authorize the re- 
lease of information and clinical records to 
appropriate persons to ensure the continu- 
ity of my health care; 

5. Apply for public benefits, including but 
not limited to, Medicare and Medicaid, for 
me, and to have access to information re- 
garding my income and assets to the extent 
required to make application; 

6. Authorize the transfer and admission 
of me to or from a health care facility; 

7. Withhold or withdraw life-prolonging 
or death-delaying procedures in accordance 
with a written declaration, living will or last 
illness will and testament I may have or will 
in the future make; 

8. Seek Court orders providing for the 
withholding and withdrawal of life-prolong- 
ing or death-delaying procedures in accor- 
dance with a living will or last illness will 
and testament or declaration I may have 
made; 

9. Do all acts and make all decisions re- 
garding my health care as authorized by law. 

My Surrogate shall not be liable or re- 
sponsible for any costs or expenses of my 
medical treatment or care except as ex- 
pressly stated by Statute and my Surrogate’s 
signature on any admission papers for a 
health care facility shall not make the Sur- 
rogate liable or responsible for any costs and 
expenses incurred for my care at such health 
care facility, it being understood that the 
Surrogate acts for me and in my stead, and 
I, alone, would be liable or responsible for 
such costs and expenses. 

I further affirm that this designation is 
not being made as a condition of treatment 
or admission to a health care facility. I will 
notify and send a copy of this document to 
the following persons other than my surro- 
gate, so they may know who my surrogate 
is. 

Name: 
Address: 
Phone: 
Name: 
Address: 
Phone: 


4. Standard of Care 
Except as otherwise provided herein, any 
attorney in fact named herein is a fiduciary 
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who must observe the standards of care ap- 
plicable to trustees as described in Florida 
Statute Section 737.302. My attorney in fact 
is not liable to third parties for any act pur- 
suant to this durable power of attorney if 
the act was authorized at the time. If the 
exercise of the power is improper, my attor- 
ney in fact is liable to interested persons as 
described in Florida Statute Section 731.201 
for damage or loss resulting from a breach 
of fiduciary duty by my attorney in fact to 
the same extent as the trustee of an express 
trust. If my attorney in fact has accepted 
appointment either expressly in writing or 
by acting under the power, my attorney in 
fact is not excused from liability for failure 
either to participate in the administration 
of assets subject to the power or for failure 
to attempt to prevent a breach of fiduciary 
obligations thereunder. 


5. Multiples in Fact: When Joi 


Unless my durable power of attorney pro- 
vides otherwise; 

(a) If my durable power of attorney 
is vested jointly in two attorneys in fact by 
the same instrument, concurrence of both is 
required on all acts in the exercise of the 
power. 

(b) If my durable power of attorney 
is vested jointly in three or more attorneys 
in fact by the same instrument, concurrence 
of a majority is required in all acts in the 
exercise of the power. 

(c) Any attorney in fact who has not 
concurred in the exercise of authority is not 
liable to me or any other person for the con- 
sequences of the exercise. A dissenting at- 
torney in fact is not liable for the conse- 
quences of an act in which the attorney in 
fact joins at the direction of the majority of 
the joint attorneys in fact if the attorney in 
fact expresses such dissent in writing to any 
of the other joint attorneys in fact at or be- 
fore the time of the joinder. 

(d) Unless my durable power of at- 
torney provides otherwise, all authority 
vested in multiple attorneys in fact may be 
exercised by the one or more that remain 
after the death, resignation, or incapacity of 
one or more of the multiple attorneys in fact. 


6. 

This instrument is executed by me in the 
State of Florida, but it is my intention that 
this power of attorney shall be exercisable 
in any other state or jurisdiction where I may 
have any property or interests in property. 

This instrument is to be construed and 
interpreted as a durable power of attorney 
as provided for in Florida Statute Section 
709.08, and as a health care surrogate as 
provided for in Florida Statute section 765, 
as these statutes may be amended from time 
to time. The enumeration of specific powers 
herein is not intended to, nor does it, limit 
or restrict the general powers herein granted 
to my Agent. This instrument is executed 
and delivered in the State of Florida, and 
the laws of the State of Florida shall govern 
all questions as to the validity of this power 
and the construction of its provisions. 


7. Third Party Reliance 
(a) Any third party may rely upon 
the authority granted in my durable power 


One of the 
most important 
goals of the 
attorney should be 
to discuss the role 
the fiduciary will 
assume in each 
setting 


of attorney until the third party has received 
notice as provided herein. 

(b) Until a third party has received 
notice of revocation pursuant to the terms 
contained herein, partial or complete termi- 
nation of the durable power of attorney by 
adjudication of incapacity, suspension by 
initiation of proceedings to determine inca- 
pacity, my death, or the occurrence of an 
event referenced in this durable power of 
attorney, the third party may act in reliance 
upon the authority granted in this durable 
power of attorney. 

(c) A third party that has not re- 
ceived written notice hereunder may, but 
need not, require that my attorney in fact 
execute an affidavit stating that there has 
been no revocation, partial or complete ter- 
mination, or suspension of the durable power 
of attorney at the time the power of attor- 
ney is exercised.A written affidavit executed 
by my attorney in fact under this paragraph 
may, but need not, be in the following form: 

STATE OF 
COUNTY OF 

BEFORE ME, the undersigned au- 
thority, personally appeared (attorney in 
fact) (“Affiant”) who swore or affirmed that: 

1. Affiant is the attorney in fact 
named in the durable power of attorney ex- 
ecuted by (Principal) 
on 


2. To the best of Affiant’s knowledge 
after diligent search and inquiry: 

a. the Principal is not deceased, 
has not been adjudicated incapacitated, and 
has not revoked, partially or completely ter- 
minated, or suspended the durable power of 
attorney; and 

b. A petition to determine the 
incapacity of or to appoint a guardian for the 
Principal is not pending. 

3. Affiant agrees not to exercise any 
powers granted by the durable power of at- 
torney if Affiant attains knowledge that it 
has been revoked, partially or completely 
terminated, suspended, or is no longer valid 
because of the death or adjudication of inca- 
pacity of the Principal. 


Affiant 
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Sworn and subscribed before me this 
(Afffiant) who is personally known to me or 
who provided 
identification, and who did not take an oath. 


Notary Public 
My commission expires: 


(d) Third parties who act in reliance 
upon the authority granted to my attorney 
in fact hereunder and in accordance with the 
instructions of the attorney in fact will be 
held harmless by me from any loss suffered 
or liability incurred as a result of actions 
taken prior to receipt of written notice of 
revocation, suspension, notice of a petition 
to determine incapacity, partial or complete 
termination, or my death. A person who acts 
in good faith upon any representation, di- 
rection, decision, or act of my attorney in fact 
is not liable to me or to my estate, beneficia- 
ries, or joint owners for those acts. 

(e) My attorney in fact is not liable 
for any acts or decisions made by him or her 
in good faith and under the terms of the du- 
rable power of attorney. 

8. Notice 

(a) A notice, including, but not lim- 
ited to, a notice of revocation, partial or com- 
plete termination, suspension, or otherwise, 
is not effective until written notice is served 
upon my attorney in fact or any third per- 
sons relying upon this durable power of at- 
torney. 

(b) Notice must be in writing and 
served on the person or entity to be bound 
by such notice. Service may be by any form 
of mail that requires a signed receipt or by 
personal delivery as provided in the Florida 
Statutes for service of process, and must oth- 
erwise be in accordance with Florida Stat- 
ute Section 709.08. 

9. 

In any judicial action regarding this 
durable power of attorney, including, but not 
limited to, the unreasonable refusal of a 
third party to allow an attorney in fact to 
act pursuant to the power, and challenges 
to the proper exercise of authority by the 
attorney in fact, per statute, the prevailing 
party is entitled to damages and costs, in- 
cluding reasonable attorney’s fees. 

10. idi 

This durable power of attorney shall be 
non-delegable, except as to the stock pow- 
ers which may be delegated to a transfer 
agent per paragraph 1.f. hereunder, and 
shall be valid until such time as I shall die, 
revoke the power, or shall be adjudged to- 
tally or partially incompetent by a court of 
competent jurisdiction. I may revoke the 
power only by providing written notice to my 
Agent. All acts of my Agent taken or done 
without actual knowledge of 1) my death, 2) 
an adjudication of my incompetency, or 3) 
my revocation are valid and effective, and 
are hereby ratified and confirmed. 

11. Revocation of Prior Instruments 

By this instrument I hereby revoke any 
power of attorney, durable or otherwise, that 
I may have executed prior to the date of this 
durable power of attorney. 

I hereby confirm all acts of my attorney 


Action reg 

: 


in fact pursuant to this power. 

Any act that is done under this power 
between the revocation of this instrument 
and notice of that revocation to my attorney 
shall be valid unless the person claiming the 
benefit of the act had notice of that revoca- 
tion. 

IN WITNESS WHEREOF, I have set my 
hand and seal on this day of : 
1995. 


Signed, sealed and delivered 
in presence of: 


Witness (Name of Principal) 
Witness 
STATE OF FLORIDA 
COUNTY OF 

SWORN TO AND SUBSCRIBED before 
me, this day of , 1995 by (name 
of Principal), who is personally known to me 
or who has produced 


as identification and who did not take an 
oath. 


Notary Public 
My commission expires: 


The changes to the durable power of 
attorney statute that became effective 
on October 1 of this year were long over- 
due, and should be welcomed by practi- 
tioners as well as clients. As a result of 
the new statute, attorneys can draft a 
more effective and comprehensive du- 
rable power of attorney, which should 
command the attention and respect of 
third parties who are asked to honor the 
document.”! The result will be a greater 
level of protection for clients in the 
event of their subsequent incapacity. In 
appropriate circumstances, three im- 
portant documents can now be com- 
bined into one, eliminating confusion 
and conflict. The durable power of at- 
torney will be executed with more care- 
ful formality. The role of the durable 
power of attorney, in the event guard- 
ianship proceedings are instituted, is 
much clearer. The Florida Legislature 
has proven once again that it is deter- 
mined to make every effort to protect 
its citizens against the vulnerabilities 
of advancing 


1 The statute does not set out a suggested 
form, but the changes are so extensive that 
most practitioners will want to rewrite their 
durable power of attorney documents. 

2 The prior statute simply required that 
the document be in writing; it did not require 
any subscribing witnesses. 

3 This is the language of F.S. §709.08(3) 
(1992). 

4 However, the durable power of attorney 
is generally honored in the health care set- 
ting, and the donee of the power is often per- 
mitted to make health care decisions for the 


benefit of the Principal, even though it is 
technically the health care surrogate docu- 
ment or the living will document (see FS. 
§765) that is supposed to authorize this type 
of decision-making, and not the durable 
power of attorney. 

5 Most banks do have their own form of 
power of attorney, but often the client or the 
client’s family is unaware, until it is too late, 
that this is the only document that will be 
honored by the bank. 

® Under the Fia. Const., art. X, §4 (1968), 
the joinder of the spouse is required if the 
property is to be transferred and it is home- 
stead property. However, the joinder may be 
through the spouses’ properly drafted power 
of attorney. 

7 Former FLa. Stat. §709.08 did not specify 
when the document was to become effective 
but most practitioners drafted the durable 
power of attorney so it would become effec- 
tive upon execution. In reality, there was no 
practical alternative, other than to require 
doctor certification letters or an equally bur- 
densome standard in order to trigger effec- 
tiveness of the document. In most situations, 
this was not acceptable to the client. 

8 “When a petition to determine compe- 
tency of the donor has been filed, the durable 
power of attorney is temporarily suspended. 
Notice of the pending petition must be given 
to all known donees of the power. The power 
remains suspended until the petition is dis- 
missed or withdrawn, or the donor is ad- 
judged competent, at which time the power 
is automatically reinstated and any exercise 
of the power is valid. If the donor is adjudged 
incompetent, the power is automatically re- 
voked.” Stat. §709.08(2) (1992). 

® Id. §709.08(3)(b) (1995). 

10 Id. §709.08(3)(c)2. (1995). 

1 Id. §709.08(3)(c)3. (1995). 

12 Td. §709.08(1) (1992). Of course, under 
the former statute, health care decision- 
making authority was removed from the 
donee in the event of an adjudication of in- 
capacity, as the document was no longer 
valid in these circumstances. We did not 
know what was authorized when a petition 
was pending, however, nor did the old stat- 
ute distinguish between health care powers 
and other powers. 

138 The health care surrogate document is 
authorized by Fia. Star. §765. 

4 Td. §709.08(3)(c)3. (1995). This can be- 
come very confusing for the guardianship 
court, and guardianship practitioners will 
now need to make a diligent search to de- 
termine whether these documents exist, and 
will need to draft their petitions and orders 
with the other documents in mind. 

8 Id. §709.08(3)(c)3. (1995). 

16 The laws dealing with health care deci- 
sion-making in the event of incapacity, and 
authorizing the living will and health care 
surrogate, were formerly titled “Right to De- 
cline Life-Prolonging Procedures,” but effec- 
tive 1993 were re-titled “Health Care Ad- 
vance Directives” and are found in FLa. Star. 
§765. 

17 The durable power of attorney is autho- 
rized by Fxa. Srar. §709.08. The health care 
surrogate is authorized by Fia. Star. §765. 
See §765.201-205. The living will is autho- 
rized by Fa. Star. §765. See §765.302-310. 


18 Also, as mentioned above, if the fiduciary 
who will handle the principal’s real property 
is the same person to be named in the health 
care surrogate and the durable power of at- 
torney, then the durable power of attorney 
can contain specific real estate powers, even 
as to homestead property, and all three docu- 
ments can be combined. The form provided 
later in this article does combine the durable 
power of attorney, the health care surrogate, 
and the real estate specific power of attor- 
ney. This is now authorized by Fa. Strat. 
§709.08. 

19 Td. §709.08(7)(c) (1995). 

0 To reiterate, this form is very comprehen- 
sive. It is not intended to be a suggested form 
to be used for every client, but in circum- 
stances where the same person or persons 
will be serving all functions, it should work 
quite well, and actually be less confusing 
than presenting the client or third parties 
with several different documents. 

1 In fact, the statute now contains provi- 
sions that would penalize third parties who 
unreasonably fail to honor the durable power 
of attorney. Fia. Stat. §709.08(11) states: 
“{iJn any judicial action under this section, 
including, but not limited to, the unreason- 
able refusal of a third party to allow an at- 
torney in fact to act pursuant to the power, 
and challenges to the proper exercise of au- 
thority by the attorney in fact, the prevail- 
ing party is entitled to damages and costs, 
including reasonable attorney’s fees.” As to 
the neighborhood bank that fails to honor 
the durable power of attorney, when a trust 
is not indicated, the client may want to reg- 
ister the durable power of attorney with his 
or her banks, and obtain an affidavit from 
the bank (which could be prepared in ad- 
vance by the lawyer drafting the durable 
power of attorney) indicating that the docu- 
ment will be honored in the event of later 
incapacity. 


Note: With the exception of the forms 
contained in this article, no portion of 
this article may be reproduced without 
the express written permission of the 
author. 


Sandra G. Krawitz is sole share- 
holder of the Law Firm of Sandra G. 
Krawitz, P.A., located in Boca Raton. 
She practices primarily in the areas 
of trusts and estates, real estate and 
corporate law. 
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he 1994 sentencing guide- 
lines represent a major step 
forward in the development 
of a rational sentencing 
policy in Florida. The legislature rec- 
ognized that, for a variety of reasons, 
the number of persons who commit 
criminal acts in this state far exceeds 
the number of prison beds available. 
Reserving those beds for violent and 
persistent offenders is now public 
policy.’ It is interesting to analyze the 
new guidelines to see how they are af- 
fecting criminal justice. 


New Guidelines Structure 

The 1994 guidelines divide felony of- 
fenses into 10 levels, with level 1 con- 
taining the least serious offenses and 
level 10 containing the most serious of- 
fenses.? The process of actually rank- 
ing these offenses in the various levels 
occurred in 1993, and was accomplished 
by analyzing historical sentencing prac- 
tices throughout the state and survey- 
ing the circuit judges for recommended 
changes. Additionally, the Sentencing 
Guidelines Commission. and the legis- 
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Developing a 
Rational Sentencing Policy 
in Florida 


by Judge O. H. Eaton, Jr. 


lature made some adjustments. Al- 
though this process was largely subjec- 
tive, the results seem to be satisfactory.* 

The purpose of this exercise was to 
provide a basis for statistical analysis 
of projected admissions into the Depart- 
ment of Corrections so that sentence 
lengths and prison capacity would be 
equal to the number of admissions. If 
sentence lengths were too short, prison 
capacity would not be reached. If sen- 
tence lengths were too long, early re- 
lease would continue to be necessary 
due to prison overcrowding. Obviously, 
existing available prison resources had 
to be considered if the scheme was to 
work. 

Unfortunately, there was no review 
of the more than 200 felony crimes pres- 
ently proscribed by Florida statutes 
before they were ranked in the various 
levels of the new guidelines. Many of 
these felonies should have been re- 
pealed or reduced to misdemeanors. 
Since this was not done, the impact that 
the elimination of these offenses may 
have had on the ranking of other of- 
fenses is unknown. 


Some of the felonies ranked in level 
1 provide examples of the need for 
preranking review. Offenses with 
purely local application (such as molest- 
ing a crab trap) or which have mostly 
historical significance (such as posses- 
sion of a still) should have been reduced 
to misdemeanors. Others should have 
been compared to similar offenses in 
order to achieve parity of penalties. 

For instance, it is a misdemeanor for 
a person to flee from a law enforcement 
officer in an automobile, but if the of- 
fender is in a boat, it is a felony.* These 
two offenses equate to the same level 
of culpability, but the boat owner faces 
a much more serious penalty. If this 
type of low-level offense had been un- 
available for comparison, the overall 
ranking of more serious offenses may 
have been different. 

Additionally, Florida’s timeless tradi- 
tion that all fraudulent acts are feloni- 
ous should have been abandoned. The 
fact is that some frauds are little frauds 
involving minimal loss to the victim or 
to the public. Driver license application 
offenses, misappropriation of small 
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amounts of money, and stopping pay- 
ment on a check hardly compare with 
more serious fraudulent acts and 
should have been equated with petit 
theft. Fortunately, it is not too late to 
remedy this error. The legislature 
should take appropriate action or direct 
the Sentencing Commission to make 
those recommendations. 


Legislative Approach to 
Resource Management 

The House and Senate bills on sen- 
tencing guidelines revision had signifi- 
cant differences, and a conference com- 
mittee was selected to resolve them. 
The basic structure of the new system 
was finally accepted, but several com- 
promises weakened the final product. 

It seems reasonable to assume that 
if the legislature adopted a sentencing 
policy designed to take prison capacity 
into account, that policy would finally 
end the early releases caused by over- 
crowding. However, the legislature did 
not do that, and the weights given to 
the various factors involved in comput- 
ing presumptive sentences resulted in 
more early releases until prison con- 


struction caught up with prison com- 
mitments in December 1994.5 

One of the main problems with prison 
resource management is front-end re- 
strictions on release eligibility. Offense- 
specific penalties invariably work an 
injustice and result in unnecessary 
costs. A sentencing policy which pro- 
vides flexibility and is more offender- 
specific allows for better management. 

Recent events in Florida show that 
offense-specific penalties, such as mini- 
mum mandatories, result in the release 
of dangerous offenders because less 
dangerous offenders are ineligible for 
release. For instance, in a recent case 
the Supreme Court of Florida approved 
a five-year minimum mandatory sen- 
tence for a person who cut off the dam- 
aged portion of an old shotgun and fired 
it in his own back yard. Justice Overton, 
in a concurring opinion, deplored this 
“unreasonable result” by stating: 


Incredibly, because of the overcrowded con- 
ditions in the state prison system, the pos- 
sibility exists that a truly violent criminal 
may be released early to free up a bed for 
[appellant]. This case illustrates the prob- 


Automation for Prentice-Hall). 


= Suite B-2 


“A wonderful computer video game 


* ...challenging and fun... Objection! teaches 
the player to make objections quickly. - 
“It's addictive and thrilling...” - Steve Irvin, INFO WORLD 
“ educational ... authoritative...” - Mark Rosenbush, LAW OFFICE COMPUTING 
* ...cerebral, realistic and intense.” - Jasper Sylvester, COMPUTER GAMING WORLD 
* ...fascinating... you'll enjoy this game...” - Dennis Lynch, CHICAGO TRIBUNE 


OBJECTION!!! 2.0, which is available for Macintosh and 
IBM compatibles, has improved sound and graphics, and an 
added explanation feature that cites cases and rules. It 
includes a professional manual entitled The Rules of 
Evidence for Witness Testimony, by Ashley S. Lipson, Esq. 
(Author of Demonstrative Evidence and Documentary 
Evidence for Matthew Bender, Inc. and Law Office 


CLE-OBJECTIONI!! 2.0 also includes three hours of audio cassette lecture AND the trial manual 
COMPREHENSIVE EVIDENCE. These materials are certified by the Florida Bar for 12 hours of CLER 
credit, and 9 hours of CIVIL TRIAL Certification credit. 


To order CLE-OBJECTION!! 2.0 Call 1-800-832-4980 ext 387 


or Mail $289.00 (+ $10 Shipping & Handling). 
For a non-CLE version, send $139.00 (+ $10 S&H) to: 


2735 North Holland-Syivania Rd. 
* Toledo, OH 43615-1844 


Kurt Copenhagen, HARVARD LAW RECORD 


(419)531-9764 
FAX: (419) 531-0362 


or 


28 THE FLORIDA BAR JOURNAL/DECEMBER 1995 


lem with inflexible mandatory sentences pre- 
scribed by the legislature. It demonstrates 
that trial judges should be afforded at least 
some discretion to determine the appropri- 
ate sentence in certain circumstances.°® 


The Sentencing Commission recom- 
mended that all offense-specific penal- 
ties be repealed, including minimum 
mandatory sentences, enhancements, 
and habitual offender sentences, and 
that the concerns which have made 
these penalties so popular be incorpo- 
rated within the guidelines structure.’ 
To its credit, the legislature did repeal 
many of these penalties, including the 
short-barrel shotgun penalty.* However, 
it retained some minimum mandatory 
penalties, and only modified the ha- 
bitual offender law.® 

Historically, the minimum manda- 
tory most frequently used is the three- 
year penalty for use of a firearm dur- 
ing the commission of certain felonies.'° 
That penalty was retained by the legis- 
lature." Under the new guidelines, 
most offenders will actually serve sen- 
tences in excess of three years if con- 
victed of an offense during which a fire- 
arm is commonly used. Once there is 
hard data to support this prediction, the 
legislature may have better confidence 
in the system and all minimum man- 
datories may be repealed. 


Habitual Offender Law 

The past application of the habitual 
offender law caused legislative concern. 
The legislature created the habitual 
offender law in order to give prosecu- 
tors a “tool” to target career criminals 
and to get “the worst of the worst” off 
the streets. Unfortunately, that has not 
been the case. The typical habitual of- 
fender presently in the prison system 
was convicted of a drug offense or of 
burglary.” These types of offenses are 
found mostly in levels 4, 5, and 6 of the 
new sentencing guidelines—hardly a 
showing of wise use of this “tool.” 

Worse still, nearly 70 percent of the 
habitual offenders presently serving a 
sentence are black males and most of 
their offenses are drug-related.'* While 
there is no evidence that prosecutors 
are intentionally applying the habitual 
offender statutes in a racially dispar- 
ate manner, the facts speak for them- 
selves. 

The legislature attempted to rectify 
the racial disparity by removing certain 
drug offenses from consideration in 
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habitual offender cases."* Additionally, 
the legislature required convictions to 
be sequential rather than concurrent, 
and required state attorneys to adopt 
criteria to be applied in each circuit to 
assure equal application of the stat- 
ute.” 

Requiring the state attorneys to 
adopt circuit-wide criteria will not 
achieve equal application of the ha- 
bitual offender law. The legislature did 
not require the criteria to be uniform, 
and it will vary from circuit to circuit. 
Furthermore, any deviation from crite- 
ria adopted by a state attorney is not 
subject to appellate review. This will 
further dilute the legislative goal of 
eliminating unwarranted variation in 
the sentencing process on a statewide 
basis. 

It is not possible to design a sentenc- 
ing structure which will guarantee like 
treatment for like offenders in an accu- 
satory system which divides responsi- 
bility among 20 separate state attor- 
neys who answer only to their constit- 
uents and not to the executive depart- 
ment. The charging decision, plea bar- 
gaining, witness credibility, trial priori- 


ties, and many other factors also con- 
tribute to this problem. However, there 
is merit to the proposition that prosecu- 
tors will charge what they can prove, 
and that if the defendant’s present of- 
fense and prior record result in a 
lengthy sentence, then such a sentence 
is part of “just desserts.” That could be 
accomplished within the new sentenc- 
ing structure without the habitual of- 
fender law. 


1995 Legislative Revisions 

The Florida Legislature seriously 
considered abolishing guidelines during 
its 1995 session. The attempt was un- 
successful, in large part because of the 
inability to estimate the cost of making 
this change. Faced with this reality, the 
legislature made several significant 
changes to improve the new guidelines. 
The changes took effect October 1, 1995. 

Some of the changes are penalty in- 
creases which became possible because 
of recently acquired prison space.* The 
higher-level offenses now receive addi- 
tional points for the primary offense, 
additional offenses, and for prior 
record.’ Additionally, offenders with 
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primary offenses in levels 8 through 10 
who also have a prior offense in those 
levels within the previous three years 
will receive an additional 30 points for 
having a “prior serious felony.”"® 

The 1994 guidelines did not provide 
for life sentences. The only time a life 
sentence could be imposed was through 
upward departure. The legislature pro- 
vided that a life sentence now can be 
imposed if the total sentence points ex- 
ceed 363." 

Additionally, a life sentence now 
means just that. Offenders who receive 
a life sentence will not be eligible for 
release absent pardon, executive clem- 
ency, or conditional medical release.” 
This legislation will no doubt result in 
the prison population becoming older 
and, in many cases, will result in the 
warehousing of offenders who have 
served long sentences and are no longer 
dangerous. This policy will have to be 
reviewed when legislative priorities 
shift from funding prisons to address- 
ing other areas. 

The 1994 guidelines were perceived 
as not being tough enough on residen- 
tial burglaries and auto theft. The 1995 
Legislature made adjustments to in- 
crease the penalties for those offenses. 
Burglary of an unoccupied dwelling was 
raised from level 6 to level 7, and three 
or more prior convictions for auto theft 
now result in sentence points being 
multiplied by 1.5.7! 

Prior capital felonies could not be 
scored under the 1994 guidelines but, 
were reason for upward departure. 
Prior capital felonies now are scored by 
adding an amount of points equal to 
twice the number of points received for 
the primary offense and any additional 
offenses.” 

There were other revisions. Inchoate 
offenses (attempts, conspiracies, and 
solicitations) are now generally scored 
one level below the completed offense.” 
And since it is now possible for an of- 
fender to be sentenced under two or 
more versions of the guidelines, felonies 
with continuing dates of enterprise are 
sentenced under the guidelines in ef- 
fect on the first date of criminal activ- 
ity.** Additionally, two or more score 
sheets are required if an offender is 
being sentenced under one or more ver- 
sions or revisions of the guidelines.” 

Offenses against law enforcement 
officers also received legislative atten- 
tion. The most serious violations of the 
Law Enforcement Officer’s Protection 
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Act will now result in a 2.5 multiplier 
rather than 2.0. 


Unaddressed Problems 
Within the System 

Solving one problem in the criminal 
justice system usually causes several 
others. Since alternatives to prison are 
to be the sanctions imposed in many 
cases, it is necessary for those alterna- 
tives to be in place. Unfortunately, they 
are not. 

Some communities, notably Orange 
County, have excellent community cor- 
rectional facilities, but most county jails 
are overcrowded and not available for 
use as an alternative sanction. Addi- 
tionally, the Department of Corrections 
was already supervising 130,000 pro- 
bationers and community controllees at 
the end of 1993, and funding for addi- 
tional personnel in 1994 was inad- 
equate to meet current needs.”’ The 
1995 Legislature actually reduced the 
number of probation officers by 184.% 

Opportunities for offenders to partici- 
pate in meaningful vocational and edu- 
cational programs depend upon the fa- 
cility in which the offender is 
incarcerated, and drug treatment pro- 
grams often have unacceptably long 
waiting lists.2® There is presently no 
treatment program available for sex 
offenders.® The recidivism rate in the 
Department of Corrections is 51 per- 
cent, and over 8,000 inmates have two 
or more prior commitments.*! This is 
not surprising when one-third of the 
prison population admits the use of il- 
legal drugs, and the educational level 
averages at the eighth grade.* Efforts 
to reduce the recidivism rate through 
rehabilitation (or habilitation, as the 
case might be) are far less expensive 
than incarceration. If successful, reha- 
bilitation programs have the desired 
result of getting offenders out of the 
criminal justice system and onto the tax 
rolls. A statewide plan for placement 
of facilities for prison alternatives 
should be developed and given 
priority. At present, no such plan is 
even under serious discussion. 

A related problem is the inefficient 
use of county jail space. If it is state 
policy to incarcerate violent and persis- 
tent offenders in prison, other felony 
offenders need local sanctions, which 
may include a sentence. in the county 
jail. The county jail facility can be the 
first step in the rehabilitative process. 
Since there is no present policy on 


The new guidelines 
do not address 
equivalent 
sentences which 
could be imposed as 
an alternative to a 
prison sentence 


county jail use, it should not be surpris- 
ing to learn that traffic offenders and 
others who have committed petty 
crimes are taking up room in county 
jails that should be reserved for those 
who are more deserving. 


interchangement of 
Punishments 

Florida incarcerates at the alarm- 
ingly high rate of 315 persons for each 
100,000. Only six other states incarcer- 
ate at higher levels, and all six have sig- 
nificantly smaller prison systems.* Yet 
the new guidelines do not address 
equivalent sentences which could be 
imposed as an alternative to a prison 
sentence. 

Interchangement of punishments is 
not a new idea. Professors Morris and 
Tonry believe that two equally unde- 
serving criminals. being sentenced for 
equally severe crimes with equal crimi- 
nal records should be given different 
punishments.™ Incarceration is expen- 
sive and serves no purpose other than 
offender isolation in many cases. Where 
offender isolation is of less priority, in- 
termediate sanctions need to be an op- 
tion. Fines, community supervision, 
public service hours, and restitution are 
all effective sanctions if sufficient re- 
sources are assigned to enforce 
them. Also, the dollars needed for 
prison resource expansion would be re- 
duced if intermediate sanctions were 
authorized. 


Conclusion 

The new sentencing guidelines are a 
great improvement over the old ones. 
The framework is flexible and easily 
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adaptable to public policy. The 1995 re- 
visions are proof that the legislature 
can successfully set sentencing policy 
using available and planned future 
prison resources. Careful management 
of prison resources is the key to return- 
ing public confidence in the sentencing 
process. 

There is much left to be done. More 
emphasis needs to be placed upon al- 
ternative sentences, and resources need 
to be made available to improve the 
chances that offenders will not 
recidivate upon release from prison. 
The 1996 Legislature will have the op- 
portunity to address these important 
issues. 
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How Much Time Will an 
Inmate Actually Serve? 


by Bobbie Glover 


ince before the turn of the 

century, the Florida Statutes 

have provided for gain time 

to be awarded to state pris- 
oners. Gain time has been considered a 
behavioral management tool to be used 
by the correctional managers to “en- 
courage satisfactory behavior” while 
inmates are serving one or more prison 
sentences. Though the amount of gain 
time and the types of gain time avail- 
able have varied throughout the years, 
the purpose of such awards has never 
changed. 

Gain time provisions have been a 
source of confusion for criminal justice 
officials who are attempting to deter- 
mine exactly how much time an inmate 
may serve on a particular sentence. 
Over the last eight years this confusion 
has been exacerbated by the legisture’s 
creation of early release programs to 
avoid prison overcrowding. These pro- 
grams, known as administrative gain 
time, provisional credits, and control 
release, had little to do with inmate 
behavior. They were utilized solely to 
identify inmates for early release when 
the inmate population reached 99 per- 
cent of lawful capacity. If an inmate 
were eligible for an early release pro- 
gram, it became impossible for either 
the Department of Corrections or crimi- 
nal justice authorities to accurately 
project or even closely estimate how 
much time an inmate may actually 
serve. 

A major change in early release prac- 
tices was seen beginning in December 
1994. The utilization of control release 
ended. The legislature has appropriated 
sufficient funds to support the construc- 
tion and operation of enough prison 
beds to accommodate prison admissions 
if current levels of prison admissions 
remain roughly constant. 


Gain time provisions 
have been a source of 
confusion for 
criminal justice 
officials who are 
attempting to 
determine exactly 
how much time an 
inmate may serve on 
a particular 
sentence 


It is now possible to anticipate the 
approximate amount of time an inmate 
may serve if a person is aware of a few 
basic rules: 

¢ The rate and type of gain time for 
which an inmate is eligible is based 
upon the law in effect on the date the 
crime was committed. 

¢ The approximate percentage of time 
to be served does not apply if the sen- 
tence includes any minimum manda- 
tory provisions that prohibit or restrict 
gain time. 

¢ The sentence being imposed is not 
as a result of revocation of the proba- 
tionary portion of a split sentence. 


Basic Gain Time (§944.275) 
This gain time is tied to the length of 
sentence imposed. Even though it is 
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awarded in lump sum upon the inmate’s 
admission to the correctional system, 
the inmate’s behavior determines 
whether this gain time is retained since 
it is subject to forfeiture based upon acts 
of the inmate. 

It is important to note that the legis- 
lature eliminated this type of gain time 
effective for sentences imposed for of- 
fenses committed on or after January 
1, 1994. This provision was part of the 
Safe Streets Act of 1994 that substan- 
tially revised sentencing guidelines and 
attempted to structure the range of pen- 
alties to reflect the average time being 
served prior to 1994 thereby justifying 
the elimination of this lump sum award 
of basic gain time. In the 1995 legisla- 
tive session, it was necessary to make 
some adjustments on the level to which 
some crimes were assigned, but basi- 
cally the structure remains the same. 

The appropriate amount of basic gain 
time is awarded for each month of the 
term imposed as follows: 

Prior to 7-1-78: 5 days for each month 
of the first 2 years, 10 days for each 
month of the second 2 years, and 15 
days for each month of the fifth year 
and each year thereafter. This law 
(§944.27) was repealed effective 7-1-78. 

7-1-78 through 12-31-93: 10 days per 
month for each month of the term im- 
posed (§944.275). 

On and after 1-1-94: F.S. §944.275 
was amended to eliminate basic gain 
time. 


Incentive Gain 
Time (§944.275) 

This type of gain time has been 
changed often and dramatically over 
the last 17 years. Although the statutes 
have titled it differently from time to 
time, it is simply gain time that an in- 
mate earns after having satisfactorily 
served a month of the sentence im- 
posed. It is tied to the level of job per- 
formance by the inmate, or the inmate’s 
efforts toward self-improvement. The 
amount per month the inmate earns is 
discretionary based upon evaluations 
completed by institutional authorities, 
but the maximum allowed is controlled 
by Florida statutes. Again, the maxi- 
mum allowance depends upon the date 
the crime was committed: 

Prior to 7-1-78: Up to 20 days per 
month. 

7-1-78 through 6-14-83: 1 day for 
each day worked per month; also, up to 
6 days for educational/program partici- 


The only way the 
department can 
project average 

time to be served is 
by studying releases 
and the amount of 
gain time inmates 
earned while 
serving their 
sentences 


pation. 

6-15-83 through 12-31-93: Up to 20 
days per month. 

1-1-94 through 9-30-95: Offenses in 
Sentencing Guidelines Levels 1 through 
7: Up to 25 days per month. 

Offenses in Sentencing Guidelines 
Levels 8 through 10: Up to 20 days per 
month 

On and after 10-1-95: Up to 10 days 
per month'—except that gain time may 
not be applied to cause the inmate to 
serve less than 85 percent of the sentence 
imposed. 


Resentencing Following 
Revocation of the Supervision 
Portion of a Split Sentence 

The Florida Supreme Court held in 
State v. Green, 547 So. 2d 925 (Fla. 
1989) (and Tripp v. State, 622 So. 2d 941 
(Fla. 1993)), that the court must order 
gain time to be credited when resen- 
tencing occurs as a result of revocation 
of the supervision portion of a split sen- 
tence. This decision has no bearing on 
the rate or type of gain time for which 
an inmate is eligible. However, it has 
significant impact on attempts to 
project the amount of time an inmate 
may serve. There are two reasons for 
this: 1) The department must forfeit the 
gain time pursuant to §944.28(1) if the 
crime occurred on or after 10-1-89; and 
2) the variety of sentencing language 
utilized by the courts does not allow the 
department to have a consistent stan- 
dard for structuring every type of re- 
sentencing that may occur. 

For example, assume the court origi- 
nally imposed a sentence of four years’ 
imprisonment followed by two years’ 
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probation. After serving the sentence, 
the offender is released to supervision. 
Upon violation, the court revokes the 
supervision and resentences the of- 
fender to two years. The court does not 
award any credit for time served or gain 
time earned previously because the 
court simply wants the offender to serve 
the remaining two years in prison. How- 
ever, the Florida Supreme Court in 
Cook v. State, 645 So. 2d 436 (Fla. 1994), 
has held that the trial court is in error 
and cannot withhold the award of time 
served and gain time. The correct pro- 
cedure is that the court should have 
imposed a sentence of six years with 
credit for time served and unforfeited 
gain time from the previous four-year 
sentence. The department then com- 
putes and applies the credit as ordered, 
and if the crime occurred on or after 10- 
1-89, gain time awarded by the court 
will be forfeited pursuant to Florida law. 

In essence, the end result is that the 
offender will serve the two-year ex- 
tended sentence, minus credit for 
county jail time served following arrest 
as a violator, plus the gain time forfeited 
from the prior term. If the crime oc- 
curred prior to 1-1-94, basic gain time 
will be applied on the additional two- 
year term. 

Because of the extraordinary compli- 
cations associated with this Supreme 
Court decision, it is not possible to 
project an approximate time to be 
served. 


Projecting Time to Be Served 

Since gain time is awarded based on 
inmate behavior, the only way the de- 
partment can project average time to 
be served is by studying releases and 
the amount of gain time inmates earned 
while serving their sentences. However, 
it is possible to anticipate the minimum 
amount of time an inmate may serve 
providing the inmate receives the maxi- 
mum amount of gain time per month; 
does not forfeit any gain time for any 
reason; and does not have any type of 
mandatory minimum service require- 
ment or gain time restriction associated 
with the sentence. 

There have been several noteworthy 
court decisions affecting inmates serv- 
ing sentences for crimes committed 
prior to 1983 which make it very diffi- 
cult to project average time served. 
Therefore, the following information 
pertains only to sentences for crimes 
occurring on or after 6-15-83: 
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6-15-83 through 12-31-93: 
Minimum— approx. 40 percent of sen- 
tence 
Average—approx. 52 percent of sen- 
tence 


1-1-94 through 9-30-95: 
Minimum— approx. 60 percent for 20- 
day rate 
—approx. 55 percent for 25- 
day rate 
Average*— approx. 75 percent for 20- 
day rate 
— approx. 72 percent for 25- 
day rate 


On or after 10-1-95: 
Minimum— 85 percent of sentence 
Average — Data not available 


It cannot be emphasized too strongly 
that these estimates are not applicable 
to every situation, nor can they be taken 
as definitive projections—they are sim- 
ply estimates to be used as guidelines, 
keeping in mind certain conditions that 
may eliminate their application alto- 
gether in certain scenarios. 0 


1 The only exception is that inmates who 
commit crimes on or after 10-1-95 and who 
are sentenced under §775.084 pursuant to 
new provisions for those persons identified 
as “violent career criminals,” may be granted 
up to five days per month. The minimum 85 
percent service requirement also applies to 
this type of sentencing provision. 

2 Weaver v. Graham, 450 U.S. 24, 101 S. 
Ct., 960, 67 L. Ed. 2d 17 (1981); Waldrup v. 
Dugger, 562 So. 2d 687 (Fla. 1990); Orosz v. 
Singletary, 655 So. 2d 1112 (Fla. 1995). 

3 These figures are very tentative inas- 
much as insufficient time has elapsed to re- 
liably estimate average time served. 


Bobbie Glover, Tallahassee, has been 
the bureau chief of the admission and 
release authority for the Department 
of Corrections since 1983. This bu- 
reau is responsible for interpretation 
of sentencing provisions and deter- 
mining applicability of statutes and 
court decisions affecting service of 
state commitments. 
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Dispute Resolution Procedures 
Under Federal Contracts 


his article examines the 
claims process applicable to 
federal contracts. Further, 
this article discusses the pro- 
cedures followed by the various forums 
concerned with the resolution of such 
claims. This topic is particularly impor- 
tant to Florida lawyers given the vast 
federal expenditures for the procure- 
ment of services, supplies, and construc- 
tion. For example, U.S. Department of 
Defense procurements during fiscal 
year 1994 equaled $125,859,591,000. 
Approximately $5,910,498,000 in DoD 
contracts were performed in the State 
of Florida during fiscal year 1994.' Ap- 
proximately $3.5 billion of this amount 
involved contracts performed in 
Brevard, Orange, and Palm Beach 
counties. Florida ranks fifth, only after 
California, Texas, Virginia, and Mis- 
souri, in total value of DoD contract 
awards. Moreover, these amounts do 
not include vast federal contract expen- 
ditures made by federal agencies other 
than DoD, including National Aeronau- 
tics and Space Administration (NASA), 
the Department of Energy, and the En- 
vironmental Protection Agency. 


by Jeffrey A. Lovitky 


The environment in which federal 
government contractors operate is both 
unique and highly specialized. A 
plethora of regulations and statutes 
cover virtually every aspect of the fed- 
eral procurement process. Standard 
boilerplate provisions incorporated by 
reference into every government con- 
tract detail the circumstances in which 
a federal contractor may be entitled to 
additional money, time, or other relief 
in connection with the performance of 
a federal contract.’ 


Overview of 
the Disputes Process 

The doctrine of sovereign immunity 
precludes recovery against the United 
States for breach of contract or other- 
wise in the absence of a statutory 
waiver by Congress. Lynch v. United 
States, 292 U.S. 571 (1934). The Con- 
tract Disputes Act of 1978, 41 U.S.C. 
§§601, et seg., constitutes the statutory 
basis upon which contractors are en- 
titled to sue the United States result- 
ing from actions arising under or re- 
lated to a contract. 

The Contract Disputes Act (CDA) con- 
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stitutes a comprehensive disputes 
resolution procedure. This statute pre- 
scribes virtually every aspect of the 
claims process from the initia] submis- 
sion of a claim to its ultimate judicial 
resolution. The CDA applies, with few 
exceptions, to almost every federal con- 
tract. 

The CDA provides that every claim 
by a contractor against the government 
must first be submitted to the contract- 
ing officer for a final decision.’ Similarly, 
every government claim against a con- 
tractor must also be submitted to the 
contracting officer for a final decision.* 

Every contractor claim in excess of 
$100,000 must also be certified.> With 
respect to claims in excess of $100,000, 
the contracting officer must either is- 
sue a decision within 60 days on the 
claim or advise the contractor within 
60 days of when such a decision will be 
rendered.® The contracting officer must 
always issue a final decision within 60 
days with respect to claims under 
$100,000, provided that the contractor 
requests that such a decision be ren- 
dered within that period.’ 

As noted above, claims are com- 
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menced by the filing of a formal writ- 
ten notice with the contracting officer. 
There are several prerequisites which 
must be satisfied if a writing is to con- 
stitute a formal claim. Thus, the claim 
must: 1) be in writing; 2) be submitted 
to the contracting officer; 3) seek spe- 
cific relief, i.e., the payment of addi- 
tional money, adjustment or interpre- 
tation of contract terms, etc.; 4) request 
a final decision with respect to a mat- 
ter in dispute; and 5) be certified if over 
$100,000 in amount.’ 

There had been considerable litiga- 
tion with respect to the certification 
requirement. In W.M. Schlosser Co. v. 
United States, 705 F.2d 1336 (Fed. Cir. 
1983), the Court of Claims (now Court 
of Federal Claims) held that failure to 
properly certify a claim deprived the 
court of jurisdiction to even consider a 
contractor’s appeal on that claim. Fur- 
thermore, certifications submitted by 
an individual not authorized under the 
CDA to sign claim certificates rendered 
that certification fatally defective, 
thereby also depriving the various 
boards of contract appeals and the 
Court of Federal Claims of any juris- 
diction to adjudicate an appeal.’ 

However, due to the enactment in 
1992 of the Federal CourtsAdministra- 
tion Act (FCAA), submission of defec- 
tive certifications by contractors will no 
longer deprive the Court of Federal 
Claims or the various boards of contract 
appeals of jurisdiction to consider a 
claim. Rather, as a result of the FCAA, 
any certification defects need only be 
corrected by the contractor prior to en- 
try of final judgment.’° These amend- 
ments could not have come too soon. 
Prior to enactment of the FCAA, vast 
numbers of appeals were being dis- 
missed on jurisdictional grounds re- 
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lated to defective certifications. These 
certification defects frequently involved 
slight variations from the mandatory 
certification language, or the signing of 
certificates by individuals not autho- 
rized to sign as provided by the Fed- 
eral Acquisition Regulations (FAR)." 
Indeed, the magnitude of the certifica- 
tion problem is illustrated by the fact 
that over 32 percent (145) of the 
ASBCA’s decisions from January 1, 
1991, through October 31, 1991, dealt 
with certification issues. Fortunately, 
the majority of these certification issues 
is likely to be eliminated by the FCAA. 
However, several boards of contract 
appeals have ruled that it has no juris- 
diction with respect to completely 
uncertified claims, as opposed to claims 
in which the certification submitted by 
the contractor was found defective.” 

There are no prescribed requirements 
with respect to the organization of claim 
documents except that they be submit- 
ted in written form. Typically, claims 
contain an introductory statement or 
executive summary, followed by a de- 
tailed statement of the facts giving rise 
to the claim, and legal arguments sup- 
porting the contractor’s entitlement. 

It must be recalled that the CDA ap- 
plies only to “claims.” Aclaim is defined 
as: “a written demand or written asser- 
tion by one of the contracting parties 
seeking, as a matter of right, the pay- 
ment of money in a sum certain, the 
adjustment or interpretation of contract 
terms, or other relief arising under or 
relating to the contract.” 

The courts have held that the above 
definition requires that a pre-existing 
dispute exist between the parties before 
a claim may be submitted.’ Thus, a 
voucher, invoice, or other routine re- 
quest for payment that is not in dispute 
when submitted is not a claim. The sub- 
mission may be converted to a claim, 
by written notice to the contracting of- 
ficer, if it is subsequently disputed ei- 
ther as to liability or amount, or is not 
acted upon in a reasonable time. 

There is no prescribed time limit by 
which the contracting officer must is- 
sue a final decision on claims in excess 
of $100,000. As noted above, with re- 
spect to claims in excess of $100,000, 
the contracting officer need only notify 
the contractor within 60 days of when 
a final decision will be issued. 

However, it must also be recognized 
that contracting officers may not indefi- 
nitely delay issuance of a final decision 
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on claims in excess of $100,000. Thus, 
decisions on claims in excess of 
$100,000 must be issued within a rea- 
sonable amount of time.’* Further, any 
failure by the contracting officer to is- 
sue a decision within a reasonable pe- 
riod of time will be deemed a denial of 
that claim, thereby authorizing the con- 
tractor to proceed with its appeal rights 
under the Contract Disputes Act."’ Fre- 
quently, the applicable tribunal will 
stay proceedings for the purpose of ob- 
taining a final decision from the con- 
tracting officer in those cases in which 
the contractor’s appeal is based upon 
the contracting officer’s failure to issue 
a timely final decision. 

Decisions by contracting officers are 
frequently delayed due to the necessity 
of obtaining a government audit of the 
contractor’s claim. Delays of six months 
or longer resulting from the audit of a 
contractor’s claim are not unusual, par- 
ticularly in cases involving large sums 
of money. 

The role of the auditor is solely to 
perform an analysis of the quantum of 
a contractor’s claim. Auditors typically 
do not render any opinion on liability 
issues. However, the auditor’s role in 
the claims process is very important. 
Thus, contracting officers are fre- 
quently unwilling to allow contractor 
claims for amounts in excess of that 
recommended by their auditors. Indeed, 
contracting officers must prepare de- 
tailed justifications and frequently ob- 
tain several additional levels of ap- 
proval before allowing claims in excess 
of the audited amount. Nonetheless, 
contracting officers may allow claims in 
excess of the amounts recommended by 
the auditor, particularly when justified 
by the unique factual or legal circum- 
stances of any given case. 

As may be seen from the foregoing, 
the contracting officer occupies a criti- 
cal role in the claims resolution process. 
The contracting officer must act as an 
impartial and independent decision- 
maker in rendering final decisions on 
contractor claims. Any finding that the 
contracting officer’s decision was di- 
rected by a superior may result in the 
overturning of that decision.'* More- 
over, contracting officers may not deny 
a claim in its entirety merely on the 
basis that the amount sought exceeds 
the amount to which the contractor is 
entitled. Rather, the contracting officer 
should grant that portion of the claim 
to which the contractor is clearly en- 
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titled, while disputing any remaining 
portion.’® 

Perhaps a majority of government 
contract disputes involve the applica- 
tion of the “changes” clause contained 
in every government contract. This 
clause authorizes the contracting officer 
to order unilateral changes to the con- 
tract provided that such changes are 
within the general contract scope.” The 
“changes” clause further authorizes the 
contractor to obtain an equitable adjust- 
ment in the contract price and/or the 
time required to perform the contract. 
The pricing of the equitable adjustment 
is usually based upon a formula de- 
signed to compensate the contractor for 
its increased out-of-pocket expenses, as 
well as a reasonable profit thereon. The 
amount of any equitable adjustment 
may either be forwardly priced in which 
case the contractor and the government 
agree in advance on the additional price 
for performing the changed work, or 
alternatively may be priced by the gov- 
ernment subsequent to performance of 
the changed work. Further, failure by 
the contracting officer and the contrac- 
tor to mutually agree upon the amount 
of any equitable adjustment is subject 
to the disputes resolution procedures 
outlined by the CDA. 

Confusion often exists as to a 
contractor’s obligation to proceed with 
contract performance pending resolu- 
tion of a claim. This issue is critical be- 
cause contractors may be required to 
expend substantial sums of money in 
complying with contracting officer in- 
structions which are clearly beyond the 
scope of the contract. 

The issue of whether a contractor is 
required to proceed with performance 
in such cases depends upon the specific 
disputes clause contained in the con- 
tract. Thus, the disputes clause con- 
tained in FAR 52.233-1 (Alternate 1) 
requires the contractor to proceed with 
contract performance even when the 
government has performed actions or 
given orders which amount to a clear 
breach of contract. Alternatively, the 
nonalternate disputes clause contained 
in FAR 52.233-1 authorizes the contrac- 
tor to cease performance if the actions 
taken by the government amount to a 
breach of contract. The issue of whether 
a particular government action 
amounts to an authorized change or to 
a breach frequently depends upon an 
analysis of the general scope of the con- 
tract. Notwithstanding the foregoing, 


contractors should cease contract per- 
formance only in the most extreme cir- 
cumstances. Willful failure to perform 
a government contract can lead to both 
suspension and disbarment, as well as 
the imposition of substantial monetary 
damages in appropriate cases.”! 


Government Contract 
Appeals Process 

The contractor has two options if dis- 
satisfied with the final decision of the 
contracting officer. First, the contrac- 
tor may appeal to an agency board of 
contract appeals created for the specific 
purpose of hearing cases arising under 
the CDA.” Second, the contractor may 
appeal to the Court of Federal Claims 
(previously known as the U.S. Claims 
Court and the U.S. Court of Claims).* 
Appeals to a board of contract appeals 
must be taken within 90 days of receipt 
by the contractor of the final decision 
issued by the contracting officer.% Ap- 
peals to the Court of Federal Claims 
must be taken within one year from 
receipt of the contracting officer’s final 
decision.” These appeal periods are ju- 
risdictional and may not be waived.” 


The purpose underlying creation of 
the agency boards of contract appeals 
was to create an informal, expeditious, 
and inexpensive mechanism to resolve 
contract disputes.”’ However, as a prac- 
tical matter, litigation at the boards of 
contract appeals is often burdened with 
the same afflictions frequently accom- 
panying litigation in more traditional 
forums. Thus, delays of five years and 
above are not uncommon, particularly 
in complex cases involving high dollar 
claims. These delays typically result 
from the extensive discovery permitted 
in board proceedings, as well as the de 
novo nature of the review conducted by 
the boards. As a result, litigation at the 
boards does not typically proceed with 
any greater rapidity than proceedings 
at the U.S. Court of Federal Claims. It 
is unfortunate that the boards appear 
unable to resolve their dockets in a more 
expeditious manner in view of the leg- 
islative intent underlying enactment of 
the CDA. 

However, there is one area in which 
the boards have a clear advantage over 
the U.S. Court of Federal Claims. Thus, 
the CDA authorizes expedited resolu- 
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tion of small claims at the boards. 
Claims under $100,000 must generally 
be decided within 180 days after the 
contractor elects to utilize accelerated 
appeal procedures.” Further, claims in 
the amount of $50,000 or less must gen- 
erally be resolved within 120 days from 
the date of such election by the contrac- 
tor.” 

There are several different agency- 
created boards of contract appeals. 
Each of these boards has promulgated 
its own rules of procedure governing the 
processing of government contract dis- 
putes. However, on the whole, the vari- 
ous procedures promulgated by the in- 
dividual boards are quite similar. 

The rules of the various boards and 
the Court of Federal Claims provide for 
the full range of commonly employed 
discovery techniques, including oral 
depositions, interrogatories, request for 
admissions, document production re- 
quests, etc. The Court of Federal Claims 
and the various boards generally follow 
the Federal Rules of Civil Procedure in 
administering their discovery rules, al- 
beit it must also be recognized that the 
Federal Rules of Civil Procedure are not 


binding in these proceedings. Typically, 
both the boards and the Court of Fed- 
eral Claims tend to liberally interpret 
the discovery rules so as to afford maxi- 
mum discovery opportunities to both 
parties. 

Both the various boards and the 
Court of Federal Claims conduct a de 
novo review of any findings of fact made 
by the contracting officer in rendering 
a final decision.*° Thus, neither the 
boards nor the Court of Federal Claims 
affords any presumption as to the cor- 
rectness of the contracting officer’s de- 
cision. Indeed, a recent appellate court 
decision has stated that the parties 
start from a “clean slate” once an ap- 
peal is instituted from the final deci- 
sion of the contracting officer.*’ As such, 
contractors run the risk of receiving a 
decision on appeal which is less favor- 
able than the final decision received 
from the contracting officer, and are 
further saddled with the requirement 
of proving on appeal all of the facts re- 
quired to obtain a recovery. Naturally, 
both the boards and the court also con- 
duct a de novo review of any legal find- 
ings made by the contracting officer.” 
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The statistical data suggests that con- 
tractors definitely prefer to have their 
cases heard before the agency-created 
boards of contract appeals, as opposed 
to the Court of Federal Claims. Thus, 
during fiscal year 1994, 1,533 appeals 
from decisions of contracting officers 
were filed with the Armed Services 
Board of Contract Appeals, the largest 
agency board of contract appeals. Also 
during fiscal year 1994, 174 contract 
appeals were filed with General Ser- 
vices Administration Board of Contract 
Appeals, the second largest agency 
board of contract appeals. In contrast, 
only 299 contract cases were filed in the 
U.S. Court of Federal Claims during fis- 
cal year 1994. This clearly stated pref- 
erence probably results from the less 
formal procedures used by the various 
boards in resolving contract disputes, 
as well as the requirement at the boards 
for expedited resolution of small claims. 

Five additional issues which must be 
considered in the context of federal pro- 
curement claims are: 1) subcontractor 
claims; 2) preparing quantum claims; 
3) false claims; 4) the use of ADR as an 
alternative to litigation; and 5) bid pro- 
tests. Subcontractors may be mon- 
etarily damaged by actions ordered by 
the government during the course of 
contract performance. However, under 
the CDA, subcontractors are not autho- 
rized to bring suit directly against the 
government. Accordingly, subcontrac- 
tors may find themselves in the precari- 
ous position of being directly injured by 
the government without having any 
corresponding right to take any direct 
action against the government.™ 

This problem is frequently resolved 
by the prime contractor agreeing to 
sponsor an appeal on behalf of the sub- 
contractor. Thus, the prime contractor 
in such cases is the nominal party in a 
proceeding involving primarily the in- 
terests of the subcontractor. However, 
the prime contractor must still certify 
the subcontractor’s claim even if the 
prime contractor is not the real party 
in interest.™ Accordingly, the prime con- 
tractor must undertake a diligent re- 
view of the subcontractor’s claim before 
it agrees to sponsor the subcontractor’s 
appeal. 

Contractual agreements between 
prime and subcontractors should 
specify the conditions pursuant to 
which the prime contractor will spon- 
sor the subcontractor’s appeal. Such 
agreements typically specify the 
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subcontractor’s liability to the prime 
contractor for all the costs and expenses 
of litigation. Moreover, any such agree- 
ments must be carefully drafted to en- 
sure that the prime contractor’s obliga- 
tion to sponsor the subcontractor’s 
appeal is contingent upon the prime 
contractor’s determination that ad- 
equate data exists supporting the 
amount of the claim. 

The quantum section of the claim is 
typically contained in a separate sec- 
tion of the claim document. This segre- 
gation reflects the possibility that the 
parties may agree on entitlement with- 
out agreeing on quantum. Nonetheless, 
it is incumbent upon the contractor to 
prove the amount of relief to which it is 
entitled. Accordingly, contractors should 
be prepared to provide very detailed 
cost breakdowns supporting each and 
every category of relief requested. 

Division of the claim document be- 
tween entitlement and quantum also 
reflects the likelihood that such issues 
will be divided in the event of an ap- 
peal to a board or to the Court of Fed- 
eral Claims. Typically, only after liabil- 
ity is determined will the case be 
remanded to the parties for an agree- 
ment on quantum. The parties may 
then return to the board or Court of 
Federal Claims in the event an agree- 
ment on quantum proves impossible. 
Unfortunately, this practice tends to 
lengthen the proceedings due to the fact 
that quantum is often litigated in a 
separate hearing conducted subsequent 
to the hearing on liability. 

It is also important to note that the 
principles for calculating the amount of 
a contractor’s recovery in government 
contract cases proceeds along entirely 
different lines than are applicable in the 
commercial environment. Generally 
speaking, government contractors are 
only entitled to out-of-pocket losses suf- 
fered as a result of wrongful action by 
the government, plus a reasonable 
profit thereon.* Government contrac- 
tors are rarely entitled to anticipatory 
or lost profits, even when such profits 
can be proven with reasonable cer- 
tainty. Moreover, consequential dam- 
ages such as loss of business value and 
lost business opportunities may not be 
recovered against the government. This 
rule applies even when the govern- 
ment’s actions have forced the contrac- 
tor to file for bankruptcy or have other- 
wise destroyed the value of the 
contractor’s assets. 


An exception to the rule prohibiting 
recovery of anticipatory profits involves 
those limited situations in which the 
government abuses its discretion to ter- 
minate a contract for convenience. The 
government is generally entitled to ter- 
minate a contract for almost any rea- 
son. The standard “termination for con- 
venience” clause expressly precludes 
recovery of anticipatory profits.** How- 
ever, in Torncello v. United States, 681 
F.2d. 756 (Ct. Cl. 1982), the Court of 
Claims ruled that the termination for 
convenience clause would not preclude 
recovery of anticipatory profits when 
the government enters into a require- 
ments contract with one company in- 
tending at the time it enters into that 
contract to obtain the contract items 
from another source at a lower price. 
The court held that the termination for 
convenience clause could not be used to 
avoid payment of anticipatory profits 
because there had been no change in 
circumstances between the time of con- 
tract award and the time of contract 
termination. The decision in Torncello 
has generally not been expanded be- 
yond the particular circumstances of 
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that case. Accordingly, Torncello stands 
as a very limited exception to the gen- 
eral rule prohibiting recovery of antici- 
patory profits. 

The potential criminal issues arising 
in the context of government contract 
claims constitutes another area of seri- 
ous concern. As noted above, claims in 
excess of $100,000 must be certified by 
the contractor. The submission of inac- 
curate or erroneous data in support of 
a claim could yield potential liability 
under the criminal False Claims Act, 
the civil False Claims Act, the criminal 
False Statements Act, as well as a vari- 
ety of other criminal and civil statutes. 
Each of the foregoing criminal statutes 
authorizes both imprisonment and sub- 
stantial monetary penalties.*’ More- 
over, the civil False Claims Act also 
authorizes the imposition of both treble 
damages and forfeitures.* Additionally, 
contractors claiming unallowable costs 
against Department of Defense con- 
tracts may be subject to severe penal- 
ties equaling up to two times the 
amount of the unallowable cost 
claimed. Accordingly, extreme caution 
must be taken when submitting a claim 
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in the government contracts environ- 
ment. 

It is ultimately the responsibility of 
corporate management to ensure that 
government contract claims are ad- 
equately supported by the available 
data. A thorough claims review process 
should be an integral part of any corpo- 
rate ethics program. It must be empha- 
sized that senior corporate manage- 
ment cannot escape liability merely by 
burying their heads in the sand as to 
the actions of their subordinates in sub- 
mitting claims to government agencies. 
Rather, it is the responsibility of all cor- 
porate officers and directors to ensure 
that a well-managed corporate compli- 
ance program exists which is adequate 
to prevent false contract claims and 
other procurement irregularities. 

Finally, greater attention is being 
given to the use of ADR in resolving 
government contract disputes. The U.S. 
Office of Federal Procurement Policy 
recently obtained pledges from the 
heads of the various federal agencies to 
make greater use of ADR as a means of 
reducing government contract litiga- 
tion. Greater use of ADR may also be 
responsible for the steady decline in the 
number of appeals filed at the boards 
of contract appeals. However, although 
most boards have now instituted ADR 
procedures, only a relatively small num- 
ber of board cases have been resolved 
through the use of ADR techniques. 
This fact suggests that the greatest uti- 
lization of ADR occurs prior to the fil- 
ing of formal appeals at the boards. 

TheAdministrative Disputes Resolu- 
tion Act (ADRA), enacted in 1990, pro- 
vides a statutory basis for the use of 
various ADR techniques as a means of 
resolving government contract claims.” 
It is expected that parties involved in 
government contract disputes will in- 
creasingly utilize ADR as a means of 
reducing both the time and expense fre- 
quently involved in government con- 
tract claims litigation. However, the 
ADRA suffers from one major deficiency 
which is likely to discourage parties 
from fully utilizing ADR in the resolu- 
tion of federal contract disputes. Thus, 
the ADRA authorizes a federal agency 
to unilaterally vacate an arbitrator’s 
award within 30 days after the award 
is served upon the parties to the pro- 
ceeding.*’ The ADRA requires the fed- 
eral agency to pay the fees and expenses 
incurred by the contracting party in 
connection with the arbitration pro- 
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ceeding if the agency vacates the 
arbitrator’s award.“ However, autho- 
rizing only one party to unilaterally 
avoid the consequences of an 
arbitrator’s award is likely to severely 
discourage the maximal use of ADR 
proceedings in the resolution of federal 
contract disputes. 

The primary focus of this article per- 
tains to contract disputes occurring sub- 
sequent to award of the contract. How- 
ever, remedies available to disappointed 
bidders is another important area of 
controversy. These disputes are typi- 
cally resolved through the filing of bid 
protests in a variety of forums. 

The legal issues involved in bid pro- 
tests are often extremely complex and 
require the expertise of a trained pro- 
curement lawyer. However, it is impor- 
tant for all attorneys to recognize that 
a variety of forums exist for the resolu- 
tion of bid protests. For example, the 
GAO is authorized to decide virtually 
all bid protests filed against the award 
of federal prime contracts. However, 
other forums also exist to resolve bid 
protests. Thus, the General Services 
Board of ContractAppeals (GSBCA) has 
jurisdiction to decide protests involving 
the procurement of automated data pro- 
cessing equipment. Additionally, the 
U.S. Court of Federal Claims has juris- 
diction to decide bid protests when filed 
prior to award of a contract. There is 
conflicting authority concerning the ju- 
risdiction of the various federal district 
courts to decide bid protests. Thus, the 
Fourth and Ninth circuits have con- 
cluded that the district courts do not 
have jurisdiction to decide bid protests 
due to the language of 28 U.S.C. 
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§1491(a)(3), granting “exclusive juris- 
diction” in this area to the U.S. Court 
of Federal Claims.“ Additionally, a 
lower court in the 11th Circuit has also 
ruled that it lacks jurisdiction in the bid 
protest arena.“ However, courts in the 
First and Third circuits have held that 
the district courts possess jurisdiction 
to decide bid protests.* 

The number of bid protests filed by 
disappointed bidders is remarkably 
high. For example, approximately 2,810 
bid protests were filed at the General 
Accounting Office during fiscal year 
1994. An additional 179 bid protests 
during fiscal year 1994 were docketed 
at the General Services Board of Con- 
tract Appeals (GSBCA). 

All attorneys should be aware that 
bid protests are subject to very strict 
timeliness limitations. Accordingly, pro- 
tests resulting from alleged defects ap- 
pearing in the government’s solicitation 
documents must generally be filed prior 
to the due date for the submission of 
bids or proposals. Protests resulting 
from alleged deficiencies other than 
those described above must be filed not 
later than 10 days after the basis of 
protest is known or should have been 
known, whichever is earlier.“ It is im- 
possible to sufficiently emphasize the 
importance of filing bid protests in a 
prompt manner. 


Conclusion 

Dispute resolution procedures under 
federal procurement contracts are con- 
ducted in accordance with an extremely 
detailed statutory and regulatory 
scheme. The Contract Disputes Act gov- 
erns virtually every aspect of this pro- 
cess. The linchpin of this process is the 
government contracting officer. This 
individual is charged with the respon- 
sibility of making independent determi- 
nations upon contractor claims. There- 
after, contractors may appeal the final 
decision of the contracting officer to ei- 
ther a board of contract appeals or the 
U.S. Court of Federal Claims. Both the 
boards and the U.S. Court of Federal 
Claims employ the full range of discov- 
ery techniques commonly available in 
other forums. However, proceedings at 
both the boards and the Court of Fed- 
eral Claims are frequently time-con- 
suming and expensive. Unfortunately, 
with the exception of claims under 
$100,000 for which expedited proce- 
dures are available at the boards, no 
forum currently exists to expeditiously 
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resolve contractor appeals. ADR proce- 
dures are available for the resolution 
of federal contract disputes. However, 
the possibilities of arbitration in federal 
contract disputes are hampered by the 
lack of an adequate statutory founda- 
tion. Finally, the potential consequences 
of falsely certifying a claim to the con- 
tracting officer must be recognized. 
Substantial civil and criminal penalties 
exist to punish the submission of false 
statements and/or false claims.O 
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Does a Good Result 
Beat a Cheap Legal Fee? 


by Robert L. Haig and Steven P. Caley 


onventional wisdom in 

today’s legal marketplace 

teaches that one good way to 

save on fees is to use lawyers 
with low billing rates. The assumption 
underlying this approach is that a com- 
pany using lawyers charging $100 per 
hour instead of $200 or more is virtu- 
ally certain to reduce its legal costs. The 
problem with such thinking is that it 
may fixate on the amount of legal fees 
paid, while giving insufficient consid- 
eration to whether total legal costs are 
really reduced when one factors into the 
analysis not only legal fees, but also 
judgments and settlements. As re- 
ported in The Wall Street Journal, the 
recent experience of USF&G Corp., the 
Baltimore-based property and casualty 
insurer, illustrates dramatically the 
shortcomings of the conventional wis- 
dom. The Wall Street Journal, January 
7, 1994.! 

In 1992, USF&G, concerned that it 
had developed a reputation as an “easy 
mark” in insurance defense cases, em- 
barked on a two-step program to try to 
reduce the amounts it paid out in settle- 
ments and damage awards. First, 
USF&G increased the number of in- 


house lawyers defending lawsuits 
against policyholders from three to 12 
lawyers, hiring experienced litigators at 
salaries competitive with private firms. 
Second, over a nine-month period, 
USF&G in-house attorneys conducted 
an intensive evaluation of 250 of the 
company’s outside firms, focusing on the 
firms’ trial experience and victories. 
The firms USF&G had been using gen- 
erally consisted of small firms charg- 
ing approximately $80 per hour. As a 
result of the review, USF&G stopped 
using about 100 of the small firms and 
hired instead larger, more expensive 
firms, where top lawyers billed out at 
rates of $200 per hour and more. 
According to The Wall Street Jour- 
nal, the results of USF&G’s changes in 
counsel were immediate, impressive, 
and beyond the company’s expecta- 
tions. At the end of 1993, USF&G com- 
pared the amount it paid out in settle- 
ments and damages in 1993 with 
estimates of what USF&G thought it 
would have paid had it not changed 
counsel. USF&G, by its own estimates, 
believes that the changes it made saved 
the company $35 million in settlements 
and damage awards. Equally impres- 
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sive and somewhat surprising, given 
that the newly retained attorneys billed 
at higher hourly rates, USF&G spent 
$15 million less than it had budgeted 
on legal fees. Reportedly, USF&G be- 
lieves that its legal fees and settle- 
ments, and damage awards will fall still 
further as plaintiffs, realizing that the 
company is serious about defending it- 
self, stop bringing frivolous lawsuits 
against the company. 

USF&G’s decision to use higher- 
priced lawyers and litigate aggressively 
is notable because it demonstrates how 
money spent properly on litigation and 
litigation-related activities can actually 
save a company substantial sums of 
money over the long haul. In a broader 
sense, USF&G’s experience confirms 
what some in-house and outside coun- 
sel have long believed: that a rational 
and focused increase in a corporation’s 
total budget for legal services can im- 
prove, rather than hurt, the bottom line 
for some companies. Accordingly, the 
USF&G experience serves as a valuable 
case study for corporate senior manage- 
ment and others involved in the bud- 
geting process at companies through- 
out the United States. 
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This article discusses ways in which 
a company may invest its legal budget 
dollars in order to reduce total long- 
term costs associated with and result- 
ing from litigation. There are many ar- 
ticles which advise corporations how to 
cut litigation expenses. This article con- 
tains suggestions about spending 
money in the expectation that the long- 
term benefits will significantly exceed 
the short-term costs. We have selected 
particular areas of the litigation process 
where, in our experience, a corporation 
is likely to get the greatest return on 
the investments which it makes in pro- 
active, creative, and aggressive legal 
representation. The suggestions and 
examples set forth in this article are not 
derived from the USF&G experience 
(although it is entirely possible that 
company has used one or more of these 
same strategies). Instead, these propos- 
als are derived from the authors’ expe- 
rience of what strategies are most likely 
to produce the same good results which 
USF&G has achieved. 


Avoiding Litigation 

While attorney time is costly, it is 
money well spent if the company can 
avoid litigation or, at least, place itself 
in the strongest possible position if a 
lawsuit cannot be avoided. With this in 
mind, it makes a good deal of economic 
sense to have an attorney review 
projects, corporate deals, and contracts 
with an eye to identifying and resolv- 
ing legal issues prior to any dispute 
arising. One example of the potential 
benefits of such a review is the inclu- 
sion of alternative dispute resolution 
mechanisms and other choice of forum 
and choice of law clauses in contracts 
which may save litigation expenses in 
appropriate situations. In addition, 
having counsel prepare and implement 
legal and regulatory compliance pro- 
grams in areas such as antitrust, envi- 
ronmental, labor, and employment law 
is another means of avoiding costly liti- 
gation. 


Choosing A Lawyer 

Retaining a lawyer to represent the 
company in litigation is always a key 
decision with implications on amounts 
recovered or paid out, as well as fees 
incurred. For small, simple cases, the 
conventional wisdom that one should 
hire a law firm with low hourly billing 
rates is often sound. If it is very likely 
that the case will be settled before trial 
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The key issue is to 
determine whether 
the potential savings 
in the judgment or 
settlement is 
more than the 
incrementally higher 
legal fees 


and the facts simply would not permit 
a large verdict under any circum- 
stances, the company need not retain 
Clarence Darrow to try the case. How- 
ever, for complex cases where the com- 
pany faces substantial liability or where 
the company itself asserts a sizable 
damage claim, the company should fo- 
cus primarily upon the quality, experi- 
ence, and resources that a firm has to 
offer. Likewise, where a company poten- 
tially faces a flood of litigation against 
it and wants to discourage plaintiffs 
from pursuing frivolous and borderline 
claims, the high quality, higher-priced 
law firms should be considered. Where 
the litigation is specialized, such as 
patent or antitrust litigation, a com- 
pany generally should invest in a qual- 
ity lawyer or law firm that already has 
that area of expertise so that the com- 
pany does not have to pay for lawyers 
“getting up to speed.” 

Although in each of these instances 
the company will usually pay higher 
hourly billing rates, in the long run 
those fees are likely to be offset by lower 
judgments and settlements. The key 
issue, of course, is to determine whether 
the potential savings in the judgment 
or settlement are more than the incre- 
mentally higher legal fees. Although it 
is hard to quantify these amounts with 
precision, a company may develop al- 
ternative budgets for the law firms it is 
considering retaining for a particular 
matter and then seek to calculate the 
likely outcome of the litigation depend- 
ing on the firm it uses. One way to struc- 
ture this evaluative process is by ask- 
ing the law firms under consideration 
to prepare budgets, estimates, or flat 


fee proposals and to predict the ulti- 
mate outcome of the litigation as pre- 
cisely as possible. The company may 
also obtain useful information by ask- 
ing the candidates whether they will 
agree to various types of alternative fee 
arrangements which measure the 
amount of the fee by the quality of the 
result obtained. 

As the USF&G experience suggests, 
the company’s legal fees may not in- 
crease significantly even if it retains a 
law firm with higher hourly billing 
rates because a high quality firm can 
often draw upon its greater resources, 
knowledge, and experience to reduce 
the hours expended on various tasks. 
In addition, the use of high quality 
firms to vigorously defend or prosecute 
litigation is likely to have a deterrent 
effect that will eventually result in sig- 
nificant cost savings to the company 
when fewer suits are brought against 
it. 

Finally, the sheer number of law 
firms that represent a company can be 
important in achieving good results and 
keeping fees down. Some corporations 
have increased the number of law firms 
working for them, on the theory that 
competition among law firms holds 
costs down. However, the USF&G ex- 
perience suggests that hiring fewer, 
high-quality firms, which do not need 
to constantly “reinvent the wheel,” and 
which can create economies of scale, is 
one way to reduce overall litigation 
costs, at least for those companies that 
have a large and steady caseload of 
similar litigation. 


Billing Arrangements 

In the course of selecting counsel, 
there will undoubtedly arise questions 
concerning fees and billing. The ques- 
tion that the company must answer is 
which fee structure will produce the 
best results at the lowest total cost. 
Today, many companies and firms are 
experimenting with, or at least consid- 
ering, the use of alternative billing ar- 
rangements such as discounting, con- 
tingency fees, incentive billing, and 
volume discounts. Let’s take a closer 
look. 

Discounting legal fees is currently in 
vogue. The problem with discounting 
fees, by a percentage reduction across 
the board or for certain types of cases, 
is that it may lead some attorneys to 
“cut corners” or provide less vigorous 
representation. Thus, while obviously 


intended to save on legal fees, a pure 
discounting approach may turn out to 
be “penny-wise and pound-foolish.” Dis- 
counting probably stands a better 
chance of meeting the needs of both at- 
torney and client if it is combined with 
an agreement that the company will 
provide the law firm with a significant 
volume of legal business each year. 
Under those circumstances, the inter- 
ests of the law firm and the company 
become more closely aligned. A “vol- 
ume discount” can benefit the law firm 
by reducing the overhead expenses 
which the law firm would otherwise de- 
vote to seeking new business. 

Another idea to consider is a flat or 
capped fee arrangement combined with 
an incentive (although a “pure” flat fee 
is also a possibility, it can lead to cut- 
ting corners and thereby undermine the 
ultimate result). The incentive can be 
a formal agreement to pay the law firm 
a specified percentage of “savings,” as 
measured by an agreed-upon formula 
(sometimes described as a “defense con- 
tingency fee”), or an informal under- 
standing that the law firm’s compensa- 
tion will be increased if the client is 
pleased with the result. A variation on 
this approach is to pay outside counsel 
a specified percentage of their hourly 
charges, depending on the results. For 
example, a corporate defendant may 
agree to pay counsel its regular hourly 
fees if the case is resolved for an amount 
within a certain range, and a premium 
if the case comes in for less than that 
range, but only a fraction of its regular 
hourly fees if the result is above that 
range. 

Where the company is a plaintiff, a 
“straight” or modified contingency fee 
arrangement might be considered 
where the company stands to be 
awarded a large amount of money if it 
prevails on a claim, but the chances of 
prevailing are only modest and the po- 
tential legal fees are substantial. Where 
the company does not want to abandon 
the case, but also does not want to spend 
a lot of money on legal fees billed on an 
hourly basis, a contingency fee arrange- 
ment could be ideal, assuming that the 
company can retain competent counsel 
to handle the case. Some clients hesi- 
tate to enter into such arrangements 
because of a concern that their counsel 
may receive a “windfall” amount of fees 
for relatively little work. This concern 
may be somewhat overcome by struc- 
turing the fee arrangement so that out- 


side counsel do very well only where the 
client does very well. In addition, any 
company considering a contingency fee 
should seek to quantify the probability 
of various potential outcomes of the law- 
suit, the probable costs of achieving 
those results under various fee arrange- 
ments, and the degree of risk the cor- 
poration is willing to undertake (in par- 
ticular, how much of a problem a big 
fee and a poor result would be for the 
corporation). 


Attorney-Client 
Communications 

There are certain tools of communi- 
cation that counsel and the company 
can rely upon to try to ensure that le- 
gal budget dollars are spent wisely, only 
when agreed upon, and only when nec- 
essary. These tools include engagement 
letters, plans, and budgets. Again, 
while the use of such tools may entail 
additional short-term expense, in the 
long run cost savings are likely to re- 


New Perspectives On Real Estate Practice #44: 


and maintain, new clients. 


the external perspective of the client. 


rains, it pours. 


Let it rain. 


Lawyers succeeded in the past just by being good lawyers. In the highly 
competitive °90s, that’s not enough. Good only gets you in the game. 

Today, whether a sole practitioner, an associate in a small firm, or even a 
partner in a large firm, your future ultimately will depend on your ability to attract, 


But rainmaking involves marketing, and lawyers generally have avoided 
the dreaded “M” word. For many, the very mention of “marketing” conjures up 
a disturbing televised image of a raucous, fast-talking P.I. lawyer-turned-pitchman. 
And it has been long assumed that successful marketing required an outside con- 
sultant at minimum, and often the inflated budget of a Hollywood production. 

But truly effective marketing — or “practice development,” to use a currently 
popular euphemism — necessitates a fundamental change in your point of view. 
A marketing-oriented firm today is as focused on client needs and expectations as 
it used to be on billable time and collection. You must come to see the world from 


Many lawyers are most comfortable with the traditional approach to market- 
ing their services — through word-of-mouth referrals. This, still, is absolutely 
the best way to get new clients. Not because The Bar says so, not because it is 
an ethical approach (and these are two very good reasons), but simply because 
word-of-mouth referral marketing works. 

Referred clients are less expensive than those from any other source; they 
tend to be more loyal to your firm, especially during tough times; and they are less 
price-sensitive. Referrals, which come rooted in trust, rapport, and competence, are 
prospective clients who want to work with you when they walk through your door. 
Consistently give them outstanding service, and they will refer others to you still. 

Rainmaking like this can create a torrent of new business. Because when it 
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sult. 

Before getting into specifics, one gen- 
eral suggestion for the company is to 
avoid excessive micro-management of 
outside counsel representing the com- 
pany in litigation. While inside counsel 
should, indeed must, stay informed and 
involved in a matter, and provide direc- 
tion and guidance where appropriate, 
immersion in every minor or adminis- 
trative detail takes up attorney time 
and costs lots of money. In those cases 
where the company has retained out- 
side counsel to represent it in a litiga- 
tion (and inside counsel is not function- 
ing as co-counsel of record), one of the 
most cost-effective ways for a company 
to spend its time and money is to take 
care to hire quality, ethical, and reliable 
lawyers and then give them room to do 
what they were hired to do. 
© The Engagement Letter 

An engagement letter can address, 
among other things, the specific staff- 
ing of the case. Attorney turnover, and 
the costs associated with it, are a legiti- 
mate area of client concern. After all, 
a company will not want to foot the bill 
to constantly bring replacement law- 
yers aboard (either to replace lawyers 
who have left the law firm or who have 
become involved in other matters). In 
addition, the quality and efficiency of 
the particular lawyers within the firm 
who will work on the matter can have 
more to do with the ultimate result than 
the identity of the law firm. The spe- 
cific staffing arrangements as well as 
steps to keep turnover down can be set 
out in the engagement letter (and can 
be enforced through computerized 
analyses of billing records). In addition, 
the engagement letter should set out 
the ground rules on fees, disburse- 
ments, mechanisms for allocating work 
between outside counsel and the com- 
pany, frequency and specificity of bill- 
ing, budgeting, audits, conflicts of in- 
terest, and resolution of disputes. 
Planning and Budgeting 

As a general rule, preparing and 
fine-tuning a plan and budget give the 
company better control over legal ex- 
penses and foster better communica- 
tions with counsel. These advantages 
have to be weighed against the cost of 
any plan and budget, which should be 
small in relation to the overall cost of 
litigation. Planning and budgeting 
should be used, at a minimum, to en- 
sure that the company and counsel 
place the same value on the case and 
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Whatever the task, it 
should be performed 
by an attorney 
having the 
appropriate level of 
experience... in 
many cases that will 
not mean the 
attorney with the 
lowest billing rate 


that cost-benefit analyses are made of 
all significant decisions and discussed 
with the company prior to any action 
being taken. 


Staffing/Job Assignments 
Probably everyone agrees that it is 
important to assign tasks to lawyers 
who have the appropriate level of expe- 
rience. This general principle encom- 
passes two specific rules: 1) experienced 
attorneys with higher billing rates 
should not waste their more costly time 
doing simple, routine tasks that can be 
performed as quickly and as well by less 
experienced attorneys with lower bill- 
ing rates, and 2) junior attorneys should 
not be asked to do work that requires 
more experience than they possess. 
Some clients concern themselves 
only with the first rule. Indeed, they 
may welcome the assignment of as 
much work as possible to more junior 
associates, on the theory that the lower 
billing rates of those attorneys will re- 
sult in lower fees. Such a view is some- 
times shortsighted. If junior associates 
are asked to draft a complex and im- 


portant brief, or to prepare an expert 


witness for trial, they may be “in over 
their heads” and unable to handle the 
assignment properly. In that case, much 
or all of the work may have to be re- 
done, resulting in substantially greater 
expense to the client. Similarly, the le- 
gal fees spent on oral argument of an 
important motion will sometimes be 
reduced by sending a junior associate 
to handle the argument, but the 
chances of winning the motion may be 
reduced as well. 

In short, whatever the task, it should 


be performed by an attorney having the 
appropriate level of experience, even 
though, in many cases, that will not 
mean the attorney with the lowest bill- 
ing rate. 


The Nuts and 
Bolts of Litigation 
¢ Preparing to Sue 

If the company has been damaged 
and wants to bring a lawsuit, counsel 
should take the time to learn the facts 
of the case and analyze the applicable 
law in order to determine if the com- 
pany has a viable cause of action. All 
too often a poorly analyzed, poorly re- 
searched, and poorly drafted complaint 
is served on the opposing party only to 
end up dismissed a short time later. The 
purported “savings” derived from draft- 
ing the complaint quickly are often 
promptly wasted by the costs of defend- 
ing the complaint against the motion it 
has invited. 

Even if it is not the subject of a 
dispositive motion, the hastily prepared 
and poorly drafted complaint may ne- 
glect certain claims or may commit the 
client to certain positions that later 
prove not to be in its interest. Such a 
complaint may also provoke broader 
and more expensive and disruptive dis- 
covery than a more targeted pleading 
may have permitted. If the company is 
serious about bringing suit, it makes 
real economic sense to invest the time 
necessary to have counsel investigate 
the facts, analyze the claims, and draft 
the complaint properly at the outset, so 
that the complaint can withstand the 
inevitable attack from defense counsel 
and properly position the client to pur- 
sue its claims. 
¢ If You Have Been Sued 

After being served with a complaint, 
the defendant has a number of decisions 
to make. The company may want to 
settle the lawsuit, resolve the dispute 
through alternative dispute resolution 
(ADR) as an alternative to litigation, or 
litigate. Because of the large legal fees 
and costs associated with litigation, 
ADR has received a great deal of atten- 
tion in recent years. ADR, which in- 
cludes arbitration among other meth- 
ods of dispute resolution, may in some 
instances lead to cheaper costs and 
quicker results than litigation.? How- 
ever, arbitration and other forms of 
ADR may not be appropriate where the 
company seeks a ruling on a controlling 
point of law or where the company has 


a strong position and does not want to 
run the risk that the arbitrator will 
“split the difference.” Of course, where 
your company is a party to a contract 
with your adversary that requires sub- 
mission of disputes to arbitration, or 
some other form of ADR, you probably 
will have no choice but to pursue that 
route, unless both parties expressly 
agree to litigate the matter in court or 
there is some other waiver of the right 
to arbitrate. 

Thus, clients should devote careful 
thought to the best dispute resolution 
mechanism available both before and 
after a specific dispute arises. A small 
investment in analysis and implemen- 
tation of the available mechanisms may 
pay big dividends when the case is re- 
solved. 
¢ Answer or Move? 

If the defendant decides that a vig- 
orous defense of the action is the best 
option, the next decision confronting it 
is whether to answer the complaint or 
move to dismiss it. While motion prac- 
tice entails additional expense, a suc- 
cessful motion can end or greatly 
weaken the plaintiff’s case. Knocking 
out even part of the complaint will 
whittle down plaintiff’s claims so that 
discovery may be limited and more 
manageable, or settlement more attrac- 
tive. In addition, even if the motion is 
not successful, making the motion tells 
the plaintiff that the company intends 
to defend the case vigorously. Making 
the motion can also educate the court 
as to the issues in the litigation. 

Of course, one should not automati- 
cally move to dismiss in all cases. In 
deciding whether to spend the money 
to make the motion, the company 
should consider the strengths and 
weaknesses of the motion as well as its 
costs and any other “downside” (e.g., the 
possibility that the court will not only 
deny the motion, but also write an opin- 
ion which includes statements or rul- 
ings disadvantageous to your position 
which may also educate and/or encour- 
age your adversary). In many cases, the 
better course will be to answer the com- 
plaint asserting and preserving all of 
your defenses in the answer. 
¢ Answering the Complaint 

In answering the complaint, a defen- 
dant should also consider the possibil- 
ity of asserting counterclaims and cross- 
claims, or impleading third party 
defendants. Cross-claims and third 
party claims are useful devices to 


spread the litigation risk. While assert- 
ing these claims takes attorney time 
and costs money, the increased costs 
may well be justified by having both 
defendants share in the potential liabil- 
ity and/or contribute to settlement. 

¢ Discovery 

It is obvious that many important 
decisions have to be made in the dis- 
covery stage of litigation. Because most 
cases are settled and not tried, much of 
the expense of litigation is attributable 
to discovery. Thus, counsel and client 
should carefully consider, among other 
things, the types of discovery that will 
be most effective, the sequence and tim- 
ing of discovery, and how to respond to 
the other side’s discovery requests. 
Counsel and client will undoubtedly 
have to grapple with the question of the 
number of depositions to take as well 
as the witnesses to depose. All of these 
decisions depend upon the particular 
facts and issues raised in the litigation 
and all impact on the amount of legal 
fees incurred and the overall cost of the 
litigation. 

Where a company has repeat litiga- 
tion of a particular type, it should con- 
sider having counsel carefully research 
and then draft model document re- 
quests and interrogatories for repeated 
use in that type of litigation. Counsel 
can also prepare at least a general 
framework of standardized deposition 
questions and areas of inquiry. While 
the cost of preparing model document 
requests, interrogatories, and deposi- 
tion questions may seem high at first, 
that cost will be saved many times over 
if the company is able to reuse these 
discovery materials in future litigations 
with only minor modifications at very 
little additional cost. Additional sav- 
ings can be achieved by maintaining the 
model discovery requests on the law 
firm’s word processing system together 
with instructions as to the types of 
claims various requests should address. 
This approach can enable paralegals to 
prepare the initial drafts of many dis- 
covery requests. 

A brief word about documents is in 
order. At the beginning of the litigation, 
the company usually should gather all 
potentially relevant documents for re- 
view. Counsel should be involved in this 
process in order to preserve all appli- 
cable work-product and other privi- 
leges. If the company invests the time 
and effort to gather all of the documents 
early, it will avoid having to incur the 
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costs and inconvenience of counsel mak- 
ing multiple document “sweeps” later. 
It should also be in a better position to 
evaluate the strength of its position and 
to prepare its case most efficiently and 
effectively if it does these things 
promptly, rather than delay this some- 
times costly task in the often unrealis- 
tic hope that some or all of it can be 
avoided. Nevertheless, there will al- 
ways be some cases where compilation 
of all potentially relevant documents at 
the outset is not necessarily advisable. 
Such cases include those likely to be 
settled before discovery is substantially 
underway and also cases where the 
documents may have to be produced to 
the adversary simply because they have 
been compiled. 

With respect to depositions, some 
overly confident litigators believe that 
they can “wing” any deposition. Some 
clients may want to believe that this is 
true, in order that they may save fees 
on preparation time. In reality, there 
usually is no substitute for careful, thor- 
ough deposition preparation, including 
review of all relevant documents. Of 
course, where the attorney is experi- 
enced and familiar with the issues in 
the litigation, far less preparation for 
the deposition is needed. 

Some clients may also feel that be- 
cause depositions are not trials and do 
not take place in front of a judge or jury, 
there is little or no risk in assigning 
junior associates to take and defend vir- 
tually all depositions, thereby avoiding 
the higher billing rates of more senior 
attorneys. The significance of each 
deposition and the degree of experience 
or expertise needed to take or defend 
the deposition effectively must always 
be carefully evaluated in assigning at- 
torneys to handle depositions. A large 
case with a number of witnesses typi- 
cally will include depositions that can 
be handled cost-effectively by junior 
attorneys. Similarly, depositions in a 
small, simple case may be appropriate 


for any competent attorney. However, 
some depositions will require the in- 
volvement of more senior attorneys, and 
the client should be prepared to pay for 
that involvement, whenever appropri- 
ate. This is likely to be especially true 
with respect to defending depositions of 
important company witnesses in signifi- 
cant litigation. 

¢ Pretrial Motions 

Before embarking on costly trial 
preparation, the company should con- 
sider whether a motion for summary 
judgment makes sense. While a party 
should not automatically move for sum- 
mary judgment in every case, if there 
is a reasonable possibility of prevailing, 
or at least narrowing the issues for trial, 
a summary judgment motion should be 
seriously considered. 

When a case is destined for trial, the 
company should also consider making 
appropriate motions in limine to ex- 
clude potentially harmful evidence or 
to confirm the admissibility of helpful, 
but potentially controversial, evidence. 
Of course, as with all other motions, the 
cost of making the motion has to be 
weighed against the likelihood of its 
success and its importance to the com- 
pany. 

In a complex multi-defendant case, 
a defendant should also consider spend- 
ing the money needed to make a mo- 
tion to bifurcate or sever the issues of 
liability and damages at trial. If the 
motion is granted and the case bifur- 
cated, evidence concerning possibly 
prejudicial damage claims will not be 
seen or heard by the jury in the liabil- 
ity phase of the trial, and substantial 
cost savings will be realized if liability 
is not imposed on the defendant. Simi- 
larly, if a defendant has a potentially 
dispositive defense, such as the statute 
of limitations, for example, the defen- 
dant can seek to have that defense tried 
first and the merits of the case tried 
thereafter, if that is in fact necessary. 
If the motion succeeds, defendant will 
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have saved a great deal of money on fees 
by investing in the motion. 
Trial 

Computers can be used at trial to 
present evidence to a finder of fact in 
dramatic and innovative ways. More 
and more, computers are used to simu- 
late recreations of car or airplane acci- 
dents in order to enable the fact-finder 
to understand in a realistic and mean- 
ingful way what caused the accident 
and the conditions the passengers ex- 
perienced while the accident was in 
progress. In addition, computers can 
generate charts easily and quickly, and 
can be used to create analyses of facts 
that are helpful to the company. For 
example, an attorney defending a cor- 
poration in an employment discrimina- 
tion class action might use computer- 
ized presentation of statistical evidence 
to refute, in a highly compelling way, 
plaintiffs’ statistical evidence of hiring 
or firing. If the company has already 
purchased the computer and the soft- 
ware, generating simulations and 
graphic exhibits often can be done at 
very little additional cost. 


Cost-Effective Technology 

The use of computers and other ad- 
vanced technology is, of course, not re- 
stricted to trial. It can serve numerous 
purposes throughout the litigation 
process. Again, while the initial costs 
may be high, they are likely to pay divi- 
dends over time. Accordingly, investing 
in “high-tech” litigation aids should be 
considered by any company that has 
sizeable legal bills and by any law firm 
that engages in substantial litigation. 

One kind of “high-tech” litigation aid 
is the computer imaging device. Imag- 
ing allows one to copy documents so 
that they can be accessed by computer. 
Through the use of optical character 
recognition (OCR) software or a coding 
process, a database can be set up in 
such a way as to permit document scan- 
ning so that all documents containing 
particular words or phrases, or sharing 
other specified characteristics, can be 
retrieved immediately. Say, for example, 
an attorney is in the middle of taking a 
deposition and realizes that a key docu- 
ment needed to properly examine the 
witness is missing. The attorney can 
take a break, obtain the document from 
the computer in the form of a fax, mark 
it as an exhibit, and examine the wit- 
ness on the document. Computer scan- 
ning devices can save enormous 


amounts of attorney and paralegal time, 
and may be a worthwhile investment 
in large, complex, document-intensive 
cases. 

Putting depositions on computer dis- 
kettes is another “high-tech” attorney 
time and money saver. Diskettes can 
convert information onto a searchable 
database. Putting depositions on dis- 
kettes permits attorneys and paralegals 
to access needed portions of deposition 
testimony virtually instantaneously, 
thereby reducing costly attorney and 
paralegal time. Diskettes should be con- 
sidered for use in cases where there are 
large numbers of depositions and the 
potential for liability is substantial. 
¢ Litigation Support 

Where a case is complex, or the po- 
tential for liability or recovery substan- 
tial, the company should consider hir- 
ing an expert or consultant early in the 
litigation to help counsel learn the case 
and properly prepare for trial. While a 
qualified expert’s fees may be substan- 
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tial, an expert can help counsel learn 
the industry and the case, and prepare 
a defense or offense from day one. Thus, 
depending on the facts of the case, re- 
taining an expert consultant early in 
the proceedings can be a tremendously 
productive investment. Of course, many 
companies: may have technical people 
already on staff who can perform the 
consultant’s function. Those companies 
can “enjoy the best of both worlds”: 
regular access to helpful expertise at no 
additional cost. 

Similarly, where a case is headed for 
trial and there are substantial sums of 
money at stake, the company should 
consider retaining a jury consulting 
firm. Jury consulting firms perform a 
number of useful services. For example, 
a jury consulting firm can prepare a 
jury profile to assist counsel in select- 
ing jurors and in exercising peremptory 
challenges, or conduct a mock jury trial 
of the case, often with a mock jury se- 
lected from the relevant jury pool in the 
district where the case will be tried. 
While such services generally do not 
come cheaply, jury consulting firms may 
play a valuable role in winning a law- 


suit. Utilizing such a firm may prove to 
be a wise investment for a company in- 
volved in a litigation in which much is 
at stake. 


Conclusion 

A company can retain high quality 
legal representation while still control- 
ling, indeed reducing, its overall legal 
costs. Rather than embarking on in- 
discriminate cost-cutting, experience 
teaches that investing money wisely in 
the short run can produce substantial 
savings for a company over time. Just 
as business realities require a company 
to “spend money in order to make 
money,” so too, complex business litiga- 
tion sometimes requires that a litigant 
spend a little extra in order to save 
money ultimately. 


1 The facts in this article about USF&G are 
derived solely from the article in The Wall 
Street Journal about the company’s legal 
work. 

? For an in-depth discussion of ADR, see 
R. Haig and S. Caley, How Clients Can Use 
Federal Court ADR Methods to Achieve Bet- 
ter Results, Fed. Litig. Guide Rep. 193-205 
(MB July 1994). 
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Protecting the Former 
Spouse’s Property Settlement 
Under the 
Bankruptcy Reform Act 
of 1994 


amily law practitioners be- 
ware. The Congress of the 
United States recently en- 
acted a federal law that af- 
fects both your clients’ substantive and 
procedural rights in a dissolution pro- 
ceeding. The changes require a practi- 
tioner to consider the impact of the new 
law when advising his or her clients. 
There are both benefits and pitfalls. 


The Prior Law 

Before the Bankruptcy Reform Act 
of 1994,' the Bankruptcy Code set forth 
a straightforward rule for attorneys to 
follow in protecting a former spouse’s 
rights under a divorce settlement or 
decree. Section 523(a)(5) of the Bank- 
ruptcy Code? provides, as it did then, 
that a discharge in bankruptcy does not 
discharge a debt: 


(5) to a spouse, former spouse, or child of 
the debtor, for alimony to, maintenance for, 
or support of such spouse or child, in con- 
nection with a separation agreement, divorce 
decree or other order of a court of record, 
determination made in accordance with 
State or territorial law by a governmental 
unit, or property settlement agreement, but 
not to the extent that— 


by David E. Peterson 


(A) such debt is assigned to another en- 
tity, voluntarily, by operation of law, or oth- 
erwise (other than debts assigned pursuant 
to section 402(a)(26) of the Social Security 
Act, or any such debt which has been as- 
signed to the Federal Government or to a 
State or any political subdivision of such 
State); or 


(B) such debt includes a liability desig- 
nated as alimony, maintenance, or support, 
unless such liability is actually in the na- 
ture of alimony, maintenance, or support... . 


If a settlement or court order re- 
quires the debtor to pay child support 
or alimony to a former spouse, the debt 
is not subject to discharge in a subse- 
quent bankruptcy. 

In Grogan v. Garner, 498 U.S. 279, 
1118S. Ct. 654, 112 L. Ed. 2d 755 (1991), 
the Supreme Court explained that: 


The statutory provisions governing non- 
dischargeability reflect a congressional de- 
cision to exclude from the general policy of 
discharge certain categories of debts—such 
as child support, alimony, and certain un- 


paid educational loans and taxes, as well as’ 


liabilities for fraud. Congress evidently con- 
cluded that the creditors’ interest in recov- 
ering full payment of debts in these catego- 
ries outweighed the debtors’ interest in a 
complete fresh start.’ 
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Before the Bankruptcy Reform Act 
of 1994, the most significant catch was 
that although alimony and child sup- 
port were nondischargeable, other ob- 
ligations such as property settlements 
were dischargeable—that is, money 
judgments and agreements evidencing 
the division of property, and other debts 
or awards not constituting alimony or 
support, could not be enforced against 
the obligor/spouse after the obligor’s 
bankruptcy. Because this would inevi- 
tably lead to cases where property 
settlements were disguised as alimony 
or child support to avoid discharge in a 
possible future bankruptcy, bankruptcy 
courts were permitted to examine what 
was denominated alimony or child sup- 
port to determine whether it was really 
alimony or child support, or merely a 
dischargeable obligation, such as a dis- 
guised property settlement.‘ If the court 
found that an agreement of one spouse 
to make large periodic monetary pay- 
ments to the other spouse was not true 
alimony or child support, then the obli- 
gation would be unenforceable against 
the debtor after the bankruptcy, or 
against assets that the debtor might 
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acquire after the bankruptcy. In such 
event, the obligation would be paid only 
pro rata from the proceeds generated 
by the liquidation of the nonexempt 
assets owned by the debtor at the time 
the bankruptcy was filed, as are the 
claims of other general unsecured credi- 
tors.® 

Unlike the discharge exceptions for 
fraud, intentional torts, or defalcation 
while acting in a fiduciary capacity, 
there was no need for the children or 
former spouse to file and prevail in a 
bankruptcy court adversary proceeding 
to have the debt declared nondis- 
chargeable. Typically, the question of 
whether the obligation was discharge- 
able would not be confronted by a court 
at all unless a dispute arose, and the 
former spouse or debtor filed a com- 
plaint seeking a declaratory judgment 
on that issue. There was no deadline 
for filing such a complaint. If the bank- 
ruptcy case was closed before the dis- 
pute arose, the state courts had concur- 
rent jurisdiction to entertain such a 
suit.® 

Now, as then, if there is no dispute 
that the debt is nondischargeable ali- 
mony or child support, then the auto- 
matic stay does not bar the children or 
former spouse from collecting the obli- 
gation against the debtor’s post-bank- 
ruptcy assets.’ 

Ifa complaint for a declaratory judg- 
ment is filed, the former spouse appar- 
ently has the burden to prove that the 
debt is alimony or child support, even 
if he or she is the defendant.* In deter- 
mining whether the obligation is really 
alimony or child support, bankruptcy 
courts look at a number of factors, in- 
cluding: 

1) The language and substance of the 


agreement or decree, in the context of 


surrounding circumstances, using ex- 
trinsic evidence if necessary. 

2) Whether the obligation has a char- 
acteristic of support in that it is de- 
signed to rehabilitate or to assist the 
spouse’s rehabilitation after the divorce. 

3) Whether the obligation is subject 
to contingencies such as remarriage or 
death. 

4) Whether the obligation appears to 
balance disparate incomes. 

5) Whether the obligation is payable 
in installments or lump sums. 

6) Whether there are minor children. 

7) Whether there was, in fact, a need 
for support at the time it was awarded. 

8) The structure of the terms of the 


final decree. 

9) Whether the award is modifiable. 

10) The manner of the enforcement 
of the award. 

11) Whether there was a division of 
property and debts.° 


The Reason for the 
Statutory Changes 

While the law put the bankruptcy 
courts in the awkward position of exer- 
cising discretion to determine whether 
debts to a former spouse were dis- 
chargeable, there did not seem to be a 
high level of dissatisfaction with the 
manner in which this discretion was 
exercised. Nevertheless, in enacting the 
Bankruptcy Reform Act of 1994, Con- 
gress acknowledged that the then-ex- 
isting law was not protective enough of 
the children and former spouse.’° 

An across-the-board discharge of 
property settlement obligations was not 
fair. The nonbankrupt former spouse 
was often in no better financial condi- 
tion than the debtor. Adebtor who was 
able to pay should not receive a dis- 
charge at the expense of the debtor’s 
children and former spouse. 


The 1994 Amendments 

With the enactment of the Bank- 
ruptcy Reform Act of 1994, Congress 
recognized this unfairness and gave 
some limited relief to children and 
former spouses. Congress continued the 
law that alimony and child support 
were nondischargeable. It also added 
§523(a)(15), which provides that even 
debts other than alimony and child sup- 
port “incurred by the debtor in the 
course of a divorce or separation or in 
connection with a separation agree- 
ment, divorce decree or other order of a 


court” are nondischargeable, unless: 

(A) the debtor does not have the ability 
to pay such debt from income or property of 
the debtor not reasonably necessary to be 
expended for the maintenance or support of 
the debtor or a dependent of the debtor and, 
if the debtor is engaged in a business, for 
the payment of expenditures necessary for 
the continuation, preservation, and opera- 
tion of such business; or 


(B) discharging such debt would result 
in a benefit to the debtor that outweighs the 
detrimental consequences to a spouse, 
former spouse, or child of the debtor... . 


The new law essentially provides 
that property settlements or awards are 
nondischargeable unless they create a 
hardship on the debtor. The new provi- 
sions also apply to hold harmless agree- 


2 


ments, attorneys’ fees, and other debts 
incurred in divorce proceedings that fre- 
quently do not qualify for protection as 
alimony or child support." 

By designating inability to pay an 
exception to nondischargeability, the 
language seems to place on the debtor 
the burden to prove that he or she is 
not able to pay. However, §523(c)(1) was 
amended to require the debtor’s chil- 
dren or former spouse to file a complaint 
seeking a declaration that the debt is 
excepted from the discharge in order to 
take advantage of §523(a)(15).!2 Prior 
cases under §523(c) held that the plain- 
tiff in a §523(c) adversary proceeding 
must carry the burden of proof." It 
therefore appears that instead of the 
debtor being required to prove that he 
or she is not able to pay, the children or 
former spouse must prove that the 
debtor is able to pay. 

Also, it appears that the primary fo- 
cus is on the hardship or benefit to the 
debtor rather than the hardship to the 
children or former spouse. While the 
benefit to the debtor of a discharge may 
seldom outweigh the harmful conse- 
quences to the debtor’s former spouse 
or children, the debtor may frequently 
be unable to pay. Subsection 
523(a)(15)(A) does not expressly con- 
sider hardship to the children or former 
spouse. It remains to be seen, therefore, 
that the change will offer relief to the 
children and former spouse in many 
cases.'* 

However, to the debtor’s former 
spouse, this change may seem advan- 
tageous. Even though property settle- 
ments are not always nondischargeable, 
they may be nondischargeable in some 
circumstances. A closer examination of 
the change, however, reveals a new po- 
tential pitfall for the debtor’s former 
spouse and his or her attorney. 


Recognizing the Pitfall 

Rule 4007(c) of the Federal Rules of 
Bankruptcy Procedure requires the 
debtor’s children or former spouse to file 
the complaint under §523(c) “not later 
than 60 days following the first date set 
for the meeting of creditors... .” As 
previously noted, a complaint seeking 
a declaratory judgment under 
§523(a)(5) may be filed either in bank- 
ruptcy court or state court. By contrast, 
only the bankruptcy court has jurisdic- 
tion to entertain a complaint under 
§523(c).'6 

The debtor’s children and former 


spouse must file a §523(c) complaint 
before the Rule 4007(c) deadline under 
the pain of forfeiting their rights under 
§523(a)(15), and apparently they must 
do so even though there has not yet been 
a court determination that the debt is 
not alimony or child support. 

If the debtor’s former spouse as- 
sumes that the debt is alimony or child 
support because that is what the settle- 
ment or court order specifies, then the 
former spouse may further assume that 
no complaint is necessary. Later, how- 
ever, the debtor may file a complaint 
alleging that the debt is not actually 
alimony or child support and should be 
discharged. At that point, it may be too 
late for the former spouse to file a com- 
plaint seeking a declaration that the 
debt is not dischargeable under 
§523(a)(15). 

Some courts have held that the doc- 
trine of equitable tolling applies to Rule 
4007(c), and might be used in appropri- 
ate circumstances to permit a §523(c) 
filing after the expiration of the Rule 
4007(c) deadline.'” These cases are 
based upon a conclusion that the Rule 
4007(c) deadline is not jurisdictional. 


However, several other cases have held 
that the deadline is jurisdictional, or 
have rejected application of the equi- 
table tolling doctrine based upon a strict 
enforcement of Rule 4007(c).* 

Even those cases that do apply the 
equitable tolling doctrine to the Rule 
4007(c) deadline require unusual cir- 
cumstances, such as a “plaintiff who is 
unaware of his cause of action” and a 
defendant who “conceals or makes it 
impossible for the plaintiff to discover 
the facts underlying his cause of ac- 
tion.” Further, the equitable tolling 
doctrine cannot fully eliminate unfair- 
ness in any event because the issue 
might arise in state court, after the 
bankruptcy is closed. As previously 
mentioned, a state court has no juris- 
diction to grant relief under §523(c) 
even if the Rule 4007(c) deadline has 
not expired.”! 


Avoiding the Pitfall 

It may seem that the safest tactic for 
the former spouse’s attorney would be 
to routinely seek an extension of time 
under Rule 4007(c) or file a timely com- 
plaint under §523(c), in anticipation 
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that the debtor may later challenge the 
character of the debt as alimony or child 
support. However, this creates a di- 
lemma. In doing so, the former spouse 
announces to the court that the former 
spouse doubts the debt is properly de- 
nominated as alimony or child support. 
Obviously, the former spouse will not 
want to make such an admission except 
in the most extreme circumstances, 
such as where the debt is obviously a 
property settlement, or where the 
debtor has made overt threats to seek 
a court determination that the debt is 
really a property settlement. By failing 
to obtain an extension and electing not 
to file such a complaint, however, the 
children and former spouse risk forfeit- 
ing their rights under §523(a)(15). 

Even obtaining an extension of time 
may be inadequate protection for the 
rights of the children or former spouse 
because, as previously mentioned, the 
issue of whether the debt is alimony or 
child support is one that may be deter- 
mined by a state court after the bank- 
ruptcy case is closed, while only the 
bankruptcy court has jurisdiction over 
a complaint under §523(c).” If an ex- 
tension of time is obtained, the children 
and former spouse may still be forced 
to file a §523(c) complaint before the 
case is closed in anticipation that the 
debtor may subsequently contest the 
character of the debt as alimony or child 
support in state court, where a §523(c) 
complaint cannot be filed. 


The Need for 
Further Amendment 

Inevitably, the courts will have to 
wrestle with this problem. One possible 
judicial solution to this problem is a 
holding that the debtor’s former spouse 
may always file a §523(c) complaint as 
a counterclaim to a complaint by the 
debtor for a declaration that a debt is 
dischargeable. However, it is not clear 
how such a holding could be squared 
with the existing statutes and rules. 
Such a holding would contradict the 
express requirement of Rule 4007 that 
a §523(c) complaint be filed within 60 
days after the first date set for the first 
meeting of creditors. If the former 
spouse could simply ignore the 60-day 
deadline, force the debtor to raise the 
issue in a suit for a declaratory judg- 
ment, and then raise §523(a)(15) as a 
counterclaim or defense, the 60-day 
deadline would be illusory. Therefore, 
this solution would probably, at a mini- 
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By failing to obtain 
an extension and 
electing not to file a 


complaint, the 
children and the 


former spouse risk 
forfeiting their rights 
under §523(a)(15) 


mum, require an amendment to the 
Federal Rules of Bankruptcy Proce- 
dure. Additionally, this solution would 
not eliminate the jurisdictional problem 
that a state court confronting the issue 
could not entertain a §523(c) counter- 
claim, at least not under the existing 
case law.” 

Perhaps the best solution would be 
to require the debtor to file the com- 
plaint under §523(a)(15). Not only 
would that eliminate the procedural 
problem, but it would also reduce the 
burden on the children and former 
spouse. Such a solution, however, could 
not be effected merely by an amend- 
ment to the rules. This would require a 
further act of Congress because it is 
plainly inconsistent with §523(c) of the 
Bankruptcy Code. 

This glitch in the law and the rules 
warrants further review by Congress 
and the Supreme Court. At least one 
court has suggested that further 
amendment is needed in light of the 
addition of §523(a)(15). The court in 
Fidelity National Title Ins. Co. v. 
Franklin (In re Franklin), 179 B.R. 913 
(Bankr. E.D. Cal. 1995), stated that: 


Inexplicably, the Congress did not provide a 
safety valve for unscheduled creditors who 
do not know about the bankruptcy. As will 
be seen below, either section 523(a)(3)(B) 
needs to be amended to add section 
523(a)(15) or Federal Rule of Bankruptcy 
Procedure 4007(c) needs to be amended to 
provide a longer limitations period or the 
doctrine of equitable tolling needs to be 
pressed into service.** 


Correcting this omission, however, 
would not solve the more difficult prob- 
lem that the children or former spouse 


who are aware of the bankruptcy may 
not know that their claim must be pro- 
tected under §523(a)(15) until after the 
Rule 4007 deadline has expired. Elimi- 
nating the requirement that the chil- 
dren and former spouse file suit under 
§523(c), and placing that burden on the 
debtor instead, would not only solve 
that problem, but would eliminate the 
need to amend §523(a)(3)(B). However, 
in the meantime, attorneys and their 
clients must operate under the current 
law, which is apparently flawed. At the 
same time, bankruptcy judges should 
acknowledge the flaw, and attempt to 
make some reasonable accommodation. 


Interim Judicial Solutions 

When a debtor files a complaint for 
a declaration that a debt to a former 
spouse is dischargeable, and the former 
spouse has missed the Rule 4007 dead- 
line, there may be a temptation for the 
bankruptcy court to simplify the issues 
by ruling that the former spouse has 
forfeited his or her rights under 
§523(a)(15), and the only remaining is- 
sue is whether the debt is really ali- 
mony or child support.” However, this 
result would be unfair and would en- 
courage procedural manipulation. In 
order to lull the nondebtor spouse into 
refraining from asserting his or her 
rights under §523(a)(15), debtors who 
plan to file complaints under §523(a)(5) 
would delay their filings until the 
nondebtor spouse’s deadline under Rule 
4007 has expired. Additionally, this re- 
sult might cause unnecessary litigation. 
Former spouses would file motions for 
extension of time or §523(c) complaints 
even though the debtor has not even 
challenged the nondischargeability of 
the debt. Disgruntled debtors would file 
complaints against their children or 
former spouses to discharge debts that 
are arguably not alimony or child sup- 
port even though the debtor may be able 
to pay. Although these complaints 
would normally be discouraged by 
§523(a)(15), the debtor would use the 
Rule 4007 deadline to avoid the impact 
of §523(a)(15). 

Until the statutes and/or rules are 
amended, bankruptcy courts dealing 
with the issue might give the debtor the 
choice between waiving the deadline 
and having his or her suit for a declara- 
tory judgment that the debt is not ali- 
mony or child support dismissed for 
laches and/or bad faith. One problem 
with this approach is that if the 60-day 


deadline is jurisdictional, it cannot be 
waived.”* As previously noted, Rule 
4007 has been held to create a jurisdic- 
tional deadline. 

However, Rule 9030, Federal Rules 
of Bankruptcy Procedure, states, 
“These rules shall not be construed to 
extend or limit the jurisdiction of the 
courts or the venue of any matters 
therein.” While some courts have held 
that the Rule 4007 deadline is jurisdic- 
tional, other courts have apparently 
held that the deadline is not jurisdic- 
tional.”” Because the issue is not con- 
clusively settled, bankruptcy courts 
confronting a case where the debtor 
seeks a declaration that an obligation 
to the debtor’s children or former spouse 
is dischargeable might consider taking 
this approach if the children or former 
spouse have missed the filing deadline 
under Rule 4007.% 

In the absence of an opportunity for 
the debtor to waive the Rule 4007 dead- 
line, it seems unlikely that the court 
would hold the debtor’s complaint is 
barred for laches or bad faith. Such a 
holding would be unfair to the debtor 
in that it would not eliminate the for- 
feiture, but would merely shift it from 
the children or former spouse to the 
debtor. As mentioned above, it may be 
preferable to place the burden of filing 
the complaint, and the corresponding 
forfeiture for failure to do so, upon the 
debtor rather than the children or 
former spouse. However, that should be 
done by act of Congress so that the 
debtor will know in advance what must 
be done. 

In any event, the attorney for the 
children or former spouse who recog- 
nizes and confronts the issue on the 
front end should not merely assume 
that the court will rule favorably to the 
children or former spouse if the attor- 
ney does nothing to protect the client’s 
rights before the expiration of the dead- 
line under Rule 4007. In light of the 
seemingly clear directive of Rule 4007, 
the courts may well conclude that they 
have no discretion, and must decide 
against the former spouse or children 
even though the former spouse or chil- 
dren may have reasonably believed the 
claim was nondischargeable alimony or 
child support.2® Whether the 60-day 
deadline is jurisdictional or not, courts 
have held that the deadline must be 
strictly enforced unless an extension of 
time is obtained,*° and the Supreme 
Court has recently held that the time 


deadlines under the Federal Rules of 
Bankruptcy Procedure must be ob- 
served, or rights granted by them are 
forfeited.*! While a conclusion that the 
deadline is not jurisdictional might give 
the bankruptcy court discretion in find- 
ing a solution to the problem that is 
favorable to the children or former 
spouse, there will be no assurance that 
a court would allow a complaint filed 
under §523(a)(15) after the Rule 4007 
deadline unless and until the statutes 
and/or rules are amended to clearly so 
provide. 

On the other hand, the attorney rep- 
resenting the debtor must be cautious, 
as well, in that attempts at overreach- 
ing might backfire. The attorney rep- 
resenting the debtor may deem it ad- 
visable to wait until after the bank- 
ruptcy is closed, and bring the dis- 
chargeability action in state court. A 
state court may be powerless to devise 
a judicial solution to this problem be- 
cause it would presumably have no ju- 
risdiction to entertain a §523(c) com- 
plaint. However, that tactic might 
increase the likelihood that the court 
will simply accept a laches or bad faith 


argument by the children or former 
spouse. 


Conciusion 

Although the amendment effected by 
the Bankruptcy Reform Act of 1994 is 
generally considered a positive devel- 
opment by matrimonial lawyers seek- 
ing to protect their client’s property 
awards and settlements, the law is not 
a panacea. The amendment raises a 
number of issues and procedural prob- 
lems for the courts to address. Until 
resolved by the courts, or by further 
amendment to the statutes or rules, 
those issues and problems will also rep- 
resent issues and problems for attor- 
neys who are trying to advise and pro- 
tect the rights of their clients.O 


1 Pub. L. No. 103-394, enacted October 22, 
1994. 

211 U.S.C. §523(a)(5). 

3 Grogan v. Garner, 498 U.S. 279, at 287, 
111 S. Ct. 654, 112 L. Ed. 2d 755 (1991). 

411 U.S.C. §523(a)(5)(B). 

5 Some courts hold that, at a minimum, the 
debt must be designated alimony, mainte- 
nance, or support to be nondischargeable. 
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With title insurance companies, if 
their lips are moving, they’re probably 
overpromising. And the promises are 
generally about service: prompt deliv- 
ery, trustworthy information, quality 
products, genial and efficient customer 
service. All, of course, at the lowest 
possible price. 

Much of the time, surprise surprise, 
they can’t deliver on all those 
promises. 

Consequently, for a long time our 
problem has been, “How do we dis- 
tance The Fund from all this rhetoric, 
and make the point that we are dif- 
ferent to those who haven't had a 
direct experience in dealing with us?” 

Now we have the answer. To finally, 
once and for all, separate promises 
that are pledges from those that are 
talk, we’re backing ours up with a 
rock-hard guarantee. If we don’t 
deliver as promised, you don’t pay. 
End of conversation. 


Announcing The First Quality 
And Service Guarantee In The 
Title Insurance Business. 


Don’t Expect A Second. 


We don’t make promises, or guar- 
antees, lightly. In fact, we’ve been 
preparing for this moment for over five 
years. Before The Fund could make 
an ironclad guarantee, we had some 
work to do ourselves. 

Not that service isn’t in our blood. 
The Fund was designed to be a pro- 
vider of services for Florida’s real estate 
attorneys from its inception nearly 50 
years ago. 

Nevertheless, we’ve gone through 
a major initiative to bring customer 
service even more to the forefront. 
We've done an enormous amount of 
soul-searching, analyzing, planning, 
and training. We've implemented a 
long-term, employee-originated service 
training program, geared to greater 
efficiency and customer satisfaction. 


LIP 


And we've invested heavily, once 
again, in automation — so that now, 
for example, we can track every order 
from any branch in our system. It’s 
been an upheaval and we won't pre- 
tend it was all fun, but the rewards 
we’ re experiencing already, internally, 
have made all the struggle and toil 
worthwhile. We were good before; 
now we’re very good. 

Meanwhile, our competitors, still 
apparently believing that the road to 
success lies in low prices and empty 
promises, continue to cut corners. 


We'll Say It Again: 
Information Isn't A Loss Leader 
And Service Isn’t A Marketing Ploy. 


You probably remember that our 
industry got itself into real trouble in 
the late 80’s. There was plenty of 
business, and underwriters freely 
gave away title information products 
in an effort to get a bigger share of 
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THE DIFFERENCE 
REAL SERVICE 


SERVICE. 


market. Until suddenly everybody 
woke up to the fact that the loss leader 
was costing them more than they were 
making on premiums. It got so bad 
that the Florida Department of Insur- 
ance had to enter the fray to protect 
the title underwriters from themselves. 
The state enacted rate hikes and stan- 
dards in an effort to safeguard the 
insured by keeping the insurers from 
draining their own coffers. So much 
for the myth that title underwriters 
were raking in profits. 

Now, you’d think that would have 
been a loud enough wake-up call that 
things would have changed for good. 
But this hasn’t been the case. 

It seems our industry knows only 
one way to compete, and that’s on 
price. Other title insurers still treat 
information products like they’re not 
worth much. And service, well... 
you've already heard all the talk. 


To Us, 
This Guarantee Is An Incentive. 


To You, It’s A Pledge. 


And To Our Competitors, 
It’s A Challenge. 


We’d like this guarantee of ours 
to be a beacon that leads the title 
insurance industry in Florida to higher 
ground. To competition in service, 
value, and customer satisfaction as well 
as price (not that we disdain price 
shopping or avoid competing at that 
level — our prices are competitive and 
will always be). 

So, to further that goal, here’s the full 
text of our guarantee: 

We will provide you with a reliable 
product, delivered when promised. 

We will correct any errer that 
renders a certified product unreliable 
and return it to vou within eight bus- 
iness hours of the time you notify us 


of the error, and we will not charge 
you for the product. 
We will not charge you for the 


product if we do not meet our prom- 


ised delivery time, except in the event 
of a disaster. 

There. Now you have a measure- 
ment to help you separate the kind of 
commitment to service that comes 
from the heart, from those that come 
from the lips. 


Attorneys' Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 
1-800-336-3863 (407) 240-3863 
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Janashak v. Demkow (In re Demkow), 8 B.R. 
554 (Bankr. N.D. Ohio 1981); Friedrich v. 
Friedrich (In re Friedrich), 158 B.R. 675 
(Bankr. N.D. Ohio 1993); Bedingfield v. 
Bedingfield (In re Bedingfield), 42 B.R. 641 
(S.D. Ga. 1983). However, the majority rec- 
ognizes that in divorces, both sides of the 
bargaining table play the “label game,” and 
the children or former spouse should not be 
penalized because they or the court did not 
appreciate the consequences of choosing one 
label or another, or for their inability to com- 
mand a bargain that used the labels “ali- 
mony” or “child support.” Matter of Woods, 
561 F.2d 27 (7th Cir. 1977); Mahoney uv. 
Smith (Matter of Smith), 3 B.R. 224 (Bankr. 
E.D. Va. 1980); Zalenski v. Zalenski (In re 
Zalenski), 153 B.R. 1 (Bankr. D. Me. 1993) 
(holding payments nondischargeable even 
though the settlement agreement expressly 
disclaimed any intent to grant alimony). 

6 In re Crowder, 37 B.R. 53 (Bankr. S.D. 
Fla. 1984); Hague v. Hague (Matter of 
Hague), 57 B.R. 511 (Bankr. W.D. Mo. 1986); 
Aldrich v. Imbrogno (In re Aldrich), 34 B.R. 
776 (Bankr. 9th Cir. 1983); In re Maynard, 
30 B.R. 279 (Bankr. S.D. Ohio 1983); Romeo 
v. Romeo (Matter of Romeo), 16 B.R. 531 
(Bankr. D. N.J. 1981); Kuzminski v. 
Peterman (In re Peterman), 5 B.R. 687 
(Bankr. E.D. Pa. 1980); Richards v. Richards 
(In re Richards), 131 B.R. 76 (Bankr. S.D. 
Ohio 1991); Fidelity National Title Ins. Co. 
v. Franklin (In re Franklin), 179 B.R. 913 
(Bankr. E.D. Cal. 1995). 

7 Aurre v. Kalaigan (In re Aurre), 60 B.R. 
621 (Bankr. S.D. N.Y. 1986). The children 
and former spouse may not proceed against 
the debtor’s prebankruptcy assets, or more 
precisely, “property of the estate,” which is 
protected by the automatic stay until the 
assets are no longer property of the estate. 
11 U.S.C. §362(c)(1). Until then, those as- 
sets are subject to administration in the 
bankruptcy. In Ch. 7, they are liquidated by 
the bankruptcy trustee, and distributed to 
the debtor’s creditors pursuant to §726 in 
accordance with the priorities specified by 
§507. Section 507(a)(7) gives alimony and 
child support a priority, so the debtor’s chil- 
dren and former spouse receive favorable 
distribution treatment even as to prebank- 
ruptcy assets. It is, therefore, incumbent on 
the children or former spouse to file a timely 
and accurate claim asserting priority. See 11 
U.S.C. §501 and §502. 

8 Montgomery v. Montgomery (In re Mont- 
gomery), 169 B.R. 442 (Bankr. M.D. 
Fla.1994); In re Hall, 119 B.R. 272 (Bankr. 
M.D. Fla. 1990). Montgomery involved a de- 
fendant former spouse, while Hall involved 
a plaintiff former spouse. For a contrary 
view, see Daulton v. Daulton (In re Daulton), 
139 B.R. 708 (Bankr. C.D. Ill. 1992), which 
held that the debtor had the burden of proof. 
In that case, the debtor was the plaintiff. See 
also Grogan v. Garner, 498 U.S. 279, 287, 
111 S. Ct. 654, 112 L. Ed. 2d 755 (1991), 
holding that the creditor must prove an ex- 
ception to dischargeability under §523(a)(2) 
by a preponderance, and stating, “The omis- 
sion of any suggestion that different exemp- 
tions have different burdens of proof implies 
that the legislators intended the same stan- 
dard to govern the nondischargeability un- 
der Sec. 523(a)(2) of fraud claims and, for 


example, the nondischargeability under Sec. 
523(a)(5) of claims for child support and ali- 
mony.” The primary issue in that case, how- 
ever, was not the allocation of the burden, 
but rather, whether the standard of proof re- 
quired a preponderance of the evidence, or 
clear and convincing evidence. 

® Montgomery v. Montgomery (In re Mont- 
gomery), 169 B.R. 442 (Bankr. M.D. Fla. 
1994); In re Pattie, 112 B.R. 437 (Bankr. M.D. 
Fla. 1990); Bell v. Bell (In re Bell), 61 B.R. 
171 (Bankr. S.D. Tex. 1986). 

10 See 140 Conca. Rec. H 10,770 (October 4, 

1994), which says: 
“This section is intended to provide greater 
protection for alimony, maintenance, and 
support obligations owing to a spouse, 
former spouse or child of a debtor in bank- 
ruptcy. The Committee believes that a debtor 
should not use the protection of a bankruptcy 
filing in order to avoid legitimate marital 
and child support obligations.” 

1 See 140 Conca. Rec. H 10,770 (October 4, 
1994). 

12 Section 523(c) previously required a com- 
plaint only with regard to discharge excep- 
tions involving fraud, intentional torts, or 
defalcation while in a fiduciary capacity. 

18 See Grogan v. Garner, 498 U.S. 279, 111 
S. Ct. 654, 112 L. Ed. 2d 755 (1991), cited at 
note 8, above. While Grogan dealt primarily 
with the standard of proof rather than the 
allocation of the burden, the Court stated 
that the creditor had the burden in that case, 
and this conclusion is consistent with prior 
lower court holdings. See, e.g., Lovato v. Irvin 
(In re Irvin), 31 B.R. 251 (Bankr. D. Colo. 
1983); Gilchrist v. Pattison (In re Pattison), 
132 B.R. 449 (Bankr. D. N.M. 1991). Al- 
though Fep. R. Bankr. P. 4005 states that, 
“At a trial on a complaint objecting to a dis- 
charge, the plaintiff has the burden of prov- 
ing the objection,” this rule relates not to 
exceptions to the discharge, but rather ob- 
jections to the discharge in toto under §727 
of the Code. See Afsharnia v. Roland (In re 
Roland), 65 B.R. 1003 (Bankr. D. Conn. 
1986). There does not appear to be a similar 
rule for exceptions under §523, but as men- 
tioned above, the case law requires the plain- 
tiff in a §523(c) complaint to carry the bur- 
den of proof. While that case law arose under 
§523(a)(2), (4), and (6), it is not clear that 
the phraseology of §523(a)(15) is different 
enough from §523(a)(2), (4), and (6) to cause 
a different result. 

4 Tt seems likely that most cases where 
§523(a)(15) will help the children or former 
spouse will be cases where the debtor has a 
highly paid job. 

16 This language means the first date set, 
even if the meeting is not held. See Fidelity 
National Title Ins. Co. v. Franklin (In re 
Franklin), 179 B.R. 913, 923 (Bankr. E.D. 
Cal. 1995). 

16 See Snydergeneral Corp. v. Gibson (In re 
Gibson), 149 B.R. 562, 572 n.5 (Bankr. D. 
Minn. 1993); Richards v. Richards (In re 
Richards), 131 B.R. 76 (Bankr. S.D. Ohio 
1991); Haga v. National Union Fire Ins. Co. 
(In re Haga), 131 B.R. 320 (Bankr. W.D. Tex. 
1991). See also Grogan v. Garner, 498 U.S. 
279, 1118S. Ct. 654, 112 L. Ed. 2d 755 (1991), 
stating, “The 1970 amendments took juris- 
diction over certain dischargeability excep- 
tions, including the exceptions for fraud, 
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away from the state courts and vested juris- 
diction exclusively in the bankruptcy 
courts.” Id., 498 U.S. at 284 n.10. See also 
Fidelity National Title Ins. Co. v. Franklin 
(In re Franklin), 179 B.R. 913 (Bankr. E.D. 
Cal. 1995), for a good discussion of how these 
conclusions are drawn. 

17 Schunck v. Santos (In re Santos), 112 B.R. 
1001 (Bankr. 9th Cir. 1990); First Bank Sys- 
tem, N.A. v. Begue (In re Begue), 176 B.R. 
801 (Bankr. N.D. Ohio 1995); Sam Michael 
Schreiber, M.D., Inc. v. Halstead (In re 
Halstead), 158 B.R. 485 (Bankr. 9th Cir. 
1993), aff'd, 53 F.2d 253 (9th Cir. 1995). See 
also Farouki v. Emirantes Bank Interna- 
tional, Limited, 14 F.3d 244 (4th Cir. 1994), 
following and extending Santos to the dead- 
line under Feb. R. Bank. P. 4004. 

18 See FDIC v. Kirsch (In re Kirsch), 65 B.R. 
297 (Bankr. N.D. Ill. 1986); Forestwood 
Farm, Inc. v. Tanner (In re Tanner), 77 B.R. 
897 (Bankr. N.D. Ala. 1987); Burger King 
Corp. v. B-K of Kansas, Inc., 73 B.R. 671 
(Bankr. D. Kan. 1987); Anderson v. Booth (In 
re Booth), 103 B.R. 800 (Bankr. S.D. Miss. 
1989); Kugler v. Harten (In re Harten), 78 
B.R. 252 (Bankr. 9th Cir. 1987); Brown v. 
Barley (In re Barley), 130 B.R. 66 (Bankr. 
N.D. Ind. 1991). See, however, the cases cited 
in note 27, below. See also Dollinger v. 
Poskanzer (In re Poskanzer), 146 B.R. 125 
(Bankr. D. N.J. 1992), holding that the dead- 
line is jurisdictional, but stating, “Even un- 
der a jurisdictional view, a court possesses 
discretion to consider equitable-like factors.” 
Id. at 131. 

18 Hanson v. Walgamuth (In re Walgamuth), 
144 B.R. 465 (Bankr. D. S.D. 1992). 

20 Schunck v. Santos (In re Santos), 112 B.R. 
1001, 1006 (Bankr. 9th Cir. 1990). Arelated 
doctrine, equitable estoppel, “requires rea- 
sonable reliance on a defendant’s words or 
conduct in forebearing suit... .”Jd. at 1007. 

21 While the bankruptcy case might conceiv- 
ably be reopened under 11 U.S.C. §350 to 
grant this relief if Rule 4007(c) is not a ju- 
risdictional bar, that would be an extremely 
awkward solution. 

22 See note 16, above. 

23 See the cases cited in note 16, above. A 
statutory amendment granting state courts 
concurrent jurisdiction over §523(a)(15) com- 
plaints would seem to be an awkward solu- 
tion because §523(a)(15) involves a time el- 
ement. The state court would presumably be 
required to determine whether the debtor 
had sufficient ability to pay at the time the 
discharge was granted. Obviously, if the dis- 
charge is to have any meaning, subsequent 
changes in the debtor’s ability to pay should 
have no bearing on whether the discharge 
is effective. 

*4 Fidelity National Title Ins. Co. uv. 
Franklin, 179 B.R. 913, at 923 (Bankr. E.D. 
Cal. 1995). 

25 Exceptions to the discharge are generally 
disfavored. Meyer v. Rigdon, 36 F.3d 1375 
(7th Cir. 1994). Some bankruptcy judges 
have expressed dissatisfaction with the re- 
cent changes because they place an addi- 
tional burden on the already overburdened 
bankruptcy courts to adjudicate the hard- 
ship issues under §523(a)(15). As a result, 
it remains to be seen whether bankruptcy 
courts will welcome §523(c) complaints 
brought under §523(a)(15) even in those in- 


stances where they are warranted. If not, 
the children or former spouse who have ar- 
guably missed the filing deadline are not 
likely to get much sympathy. 

26 Burger King Corp. v. B-K of Kansas, Inc., 
73 B.R. 671 (Bankr. D. Kan. 1987). 

27 See, e.g., Union Trust Company v. Welsh 
(In re Welsh), 138 B.R. 630 (Bankr. M.D. Fla. 
1992). Although Welsh discussed whether 
the statute was “jurisdictional” or “proce- 
dural,” the issue was whether Rule 9006, 
which extends or permits the court to extend 
a time limit, would apply to Rule 4007. That, 
of course, is a slightly different issue than 
the one at hand. FDIC v. Brenesell (In re 
Brenesell), 109 B.R. 412 (Bankr. D. Hawaii 
1989); St. Pierre v. Little (Matter of Little), 
161 B.R. 164 (Bankr. E.D. La. 1993); and Lei- 
sure Development, Inc. v. Burns (In re 
Burns), 102 B.R. 750 (Bankr. 9th Cir. 1989), 
reached similar holdings, but did not use the 
word “jurisdictional,” instead addressing 
whether Rule 4007 was a statute of limita- 
tions or only “procedural.” 

28 See also Nicholson v. Isaacman (In re 
Isaacman), 26 F.3d 629 (6th Cir. 1994), hold- 
ing that the bankruptcy court had equitable 
power under 11 U.S.C. §105 to entertain an 
untimely complaint under §523(c). 

29 See, e.g., Judge Margaret Dee McGarity, 
Family Law Provisions in the Bankruptcy 
Reform Act of 1994, Bankr. Ct. DECISIONS 
Wk y. News & ComMENT, vol. 27, Issue I, LPR 
Publications (May 16, 1995), wherein the 
author apparently assumes that the 
Bankruptcy Code and rules require a deci- 
sion for the debtor on this issue. 

30 See McIlroy Bank & Trust v. Couch, 43 
B.R. 56 (Bankr. E.D. Ark. 1984); Sam 
Michael Schreiber, M.D., Inc. v. Halstead (In 
re Halstead), 158 B.R. 485, 487 (Bankr. 9th 
Cir. 1993), stating that Rule 4007 is strictly 
construed, but not jurisdictional. 

31 See Taylor v. Freeland & Kronz, 503 U.S. 
638, 112 S. Ct. 1644, 118 L. Ed. 2d 280 
(1992). 
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Applying Florida’s 
Collateral Source Rule 
to Veterans’ Benefits 


he traditional collateral 
source is both a substantive 
rule of law and a rule of evi- 
dence. Substantively, the col- 
lateral source rule bars a defendant in 
a tort case from reducing the amount 
of damages owed to the plaintiff by the 
amount of recovery the plaintiff re- 
ceives from other sources, like insur- 
ance policies. The rationale for the rule 
is that a wrongdoer should not benefit 
from the fact that the victim prudently 
took measures to ensure against injury. 
Married to the substantive rule is a 
rule of evidence that prohibits the de- 
fendant from introducing evidence of 
collateral benefits received by the plain- 
tiff. The concern here is that evidence 
that the plaintiff is receiving benefits 
from another source might prejudice 
the jury in favor of the defendant. “As 
a rule of evidence, the collateral source 
rule prohibits the introduction of any 
evidence of payments from collateral 
sources, upon proper objection.” Gorm- 
ley v. GTE Products Corp., 587 So. 2d 
455, 457 (Fla. 1991). In other words, if 
the collateral source rule applies, it pre- 
vents admission of the evidence for any 
reason. 
In Florida, the common law rule has 
been modified by the legislature and by 


by Charles C. Lemley 


a series of judicial opinions since the 
mid 1980s. It is now necessary to look 
at the category and the timing of col- 
lateral source payments to determine 
whether they are admissible, or 
whether the court will reduce an award 
of damages. 

This article will discuss how Florida 
courts would most likely apply the col- 
lateral source rule to payments received 
by a plaintiff under Veterans’ Adminis- 
tration medical and disability programs 
(V.A. medical and VA. disability). The 
first part of this article explains the 
statutory modifications made to the tra- 
ditional collateral source rule by the 
Florida Legislature in 1987. A discus- 
sion of judicial modifications to the rule 
follows, accompanied by the application 
of Florida’s unique judicial interpreta- 
tion of the rule to V.A. medical and V.A. 
disability payments. The article con- 
cludes that a jury should be allowed to 
hear evidence about the availability of 
veterans’ benefits, along with evidence 
of the relative quality of alternative 
benefits, in determining the plaintiff’s 
damages. 


Florida’s Modified Rule 
In 1987, as part of the Tort Reform 
Act, the legislature modified the com- 
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mon law collateral source rule. These 
legislative modifications are found in 
FES. ch. 768. F.S. §768.76 provides that 
once damages have been awarded, the 
court shall reduce the amount of the 
damage award by the total of all 
amounts which have previously been 
received from collateral sources listed 
in the statute. 

The statute applies only to benefits 
that have been paid or that are avail- 
able to the plaintiff at the time of trial. 
Measom v. Rainbow Connection Pre- 
school, Inc., 568 So. 2d 128, 124 (Fla. 
5th DCA 1990). Furthermore, the stat- 
ute does not make evidence of the ben- 
efits admissible at trial—it provides 
that the court will reduce the damage 
award. Gormley, 587 So. 2d at 457. 

The terminology can be confusing. 
The statute modifies the substantive 
collateral source rule by identifying cer- 
tain collateral sources of benefits that 
the court may use to reduce an award 
of damages for the plaintiff. When dis- 
cussing the traditional collateral source 
rule, on the other hand, to say the rule 
applies means just the opposite: that 
the evidence is not admissible, either 
for the jury’s consideration, or for the 
court to reduce an award of damages. 

Among the collateral sources defined 
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in the statute are payments made by 
or pursuant to: 


1. The United States Social Security Act, 
except Title XVIII and Title XIX; any fed- 
eral, state, or local income disability act; or 
any other public programs providing medi- 
cal expenses, disability payments, or other 
similar benefits, except those prohibited by 
federal law and those expressly excluded as 
collateral sources. 


FS. §768.76(2) (1993). 

Although there is no case law on 
point, this section probably provides for 
a reduction based on V.A. disability 
payments received before trial. 

The statute does not apply to “ben- 
efits received under Medicare, or any 
other federal program providing for a 
federal government lien on or right of 
reimbursement from the plaintiff’s re- 
covery.” F.S. §768.76(2)(b). This prob- 
ably precludes a statutory reduction 
based on V.A. medical benefits received 
before trial, since those benefits are 
subject to a government lien.' 


The Stanley Limitation 
on the Rule 

For payments received after the trial, 
or from sources not specifically covered 
by the statute (such as V.A. medical 
benefits), we must apply the traditional 
rule. That rule has also been modified 
in Florida, although this modification 
is judicial, not legislative. 

In Florida Physicians Insurance Re- 
ciprocal v. Stanley, 452 So. 2d 514 (Fla. 
1984), the court held that the common 
law collateral source rule was limited 
to barring evidence of benefits earned 
in some way by the plaintiff, and stated: 
“Governmental or charitable benefits 
available to all citizens, regardless of 
wealth or status, should be admissible 
for the jury to consider in determining 
the reasonable cost of necessary future 
care. Keeping such evidence from the 
jury may provide an undeserved and 
unnecessary windfall for the plaintiff.” 
Id. at 515. 

The court first noted that F.S. 
§768.50, the predecessor of §768.76, was 
inapplicable, since the statutory rule 
has been held to address only liquidated 
collateral source payments which have 
already been paid. Id. The court ex- 
plained its departure from the common 
law rule as follows: 


[The collateral source rule] is usually justi- 
fied on the basis that the wrongdoer should 
not benefit from the expenditures made by 


the injured party in procuring the insurance 
coverage .... In a situation in which the 
injured party incurs no expense, obligation, 
or liability, we see no justification for apply- 
ing the rule. We refuse to join those courts 
which, without consideration of the facts of 
each case, blindly adhere to the collateral 
source rule permitting the plaintiff to exceed 
compensatory limits in the interest of insur- 
ing an impact upon the defendant. The pur- 
pose of compensatory tort damages is to com- 
pensate; it is not the purpose of such damages 
to punish defendants or bestow a windfall 
upon plaintiffs. The view that a windfall, if 
any is to be enjoyed, should go to the plain- 
tiff borders too closely on approval of unwar- 
ranted punitive damages, and it is a view 
not espoused by our cases. 


Id. at 516 (citations omitted; emphasis 
in original). 

Probably the most important aspect 
of the Stanley opinion is the fact that it 
allows a jury to hear evidence of collat- 
eral source benefits, and to weigh those 
benefits against others in determining 
the award of damages: 


This opinion should not be interpreted as 
limiting a plaintiff suffering from a particu- 
lar continuing disability to recover only the 
future cost of the free or low cost govern- 
mental or charitable care. . . . Evidence of 
availability, cost, and quality of such care is 
relevant to assist the jury in determining the 
reasonable cost of the plaintiff’s future care. 
The jury remains free to find that the pub- 
licly available services do not meet the 
plaintiff’s future needs. The jury may find 
private care at higher cost more appropri- 
ate in some circumstances, but the jury 
should consider those future services avail- 
able to all . .. when deciding on the proper 
award of future damages. 


Id. at 516. 

The boundaries of the Stanley excep- 
tion to the collateral source rule are still 
being explored. In Baun v. Smith, __ 
So. 2d __, 18 Fla. L. Weekly D1043 
(Fla. 1st DCA 1993), the court reversed 
a jury verdict which awarded no future 
noneconomic damages; the trial court 
had applied the Stanley exception to the 
collateral source rule to permit admis- 
sion of evidence of future Social Secu- 
rity disability benefits. Jd. at D1044. 
The First DCA reversed, finding that 
the Stanley exception did not apply to 
Social Security benefits: “While our 
Supreme Court has modified the com- 
mon law rule so as to allow admission 
of evidence of future unearned collat- 
eral source benefits, such exception 
does not apply to future earned benefits, 
such as Social Security disability ben- 
efits.” Id. (citations omitted). 

The Baun court cited Winston Tow- 
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ers 100 Association, Inc. v. DeCarlo, 481 
So. 2d 1261 (Fla. 3d DCA 1986) (hold- 
ing that the Stanley exception to the 
collateral source rule did not apply to 
admit evidence of Medicare bene- 
fits). After briefly explaining the 
Stanley exception, the Winston Towers 
opinion explained why it was inappli- 
cable to Medicare benefits: 


The Social Security program is funded by 
assessments against employers and employ- 
ees. The Medicare program is funded in part 
by deductions from a Social Security 
recipient’s monthly checks. Plaintiff showed 
that he had, during his working years, paid 
for the Social Security benefits which he was 
receiving, and that the assessment against 
those benefits to pay for Medicare insurance 
was an obligation or liability .... We agree 
that hospital costs paid for by a Medicare 
program which the recipient supports by a 
tax against his Social Security check are a 
benefit for which the recipient has incurred 
a liability or expense. 


Id. at 1262. 

In a special concurrence in Winston 
Towers, Chief Judge Schwartz pointed 
out that the only reason the Stanley 
exception did not apply to admit evi- 
dence of DeCarlo’s Medicare benefits 
was because the defendant failed to 
demonstrate as a factual matter that 
DeCarlo did not contribute to the Medi- 
care fund. This point, he said, distin- 
guished DeCarlo’s situation from that 
in Overton v. United States, 619 F.2d 
1299 (8th Cir. 1980), upon which defen- 
dants had relied. Presumably, if the 
defendants could have demonstrated 
that DeCarlo did not contribute mon- 
etarily to the Medicare fund, then the 
chief judge would have admitted evi- 
dence of the benefits under the Stanley 
exception to the collateral source rule. 

In Overton, the Eighth Circuit ad- 
dressed the applicability of the collat- 
eral source rule under Missouri law to 
payments received from Medicare. The 


court first defined the collateral source 
rule: 


The collateral source rule is an exception to 
the general rule that damages in tort should 
be compensatory only. The rule permits re- 
covery against a wrongdoer for the full 
amount of damages even though the plain- 
tiff is also compensated from a different 
source (such as insurance company) which 
is “wholly independent” of the wrongdoer 
and whose payment is therefore collateral 
to his. 


Id. at 1306 (citations omitted). 
The court noted that Missouri courts 
had articulated two rationales for the 


collateral source rule. One of those ra- 
tionales is essentially the same as that 
stated by the Florida Supreme Court in 
Stanley; that a wrongdoer should not 
benefit from the expenditures made by 
the injured party in procuring the in- 
surance coverage. The Overton court 
found that this rationale of the collat- 
eral source rule did not apply to the 
Medicare benefits, as “there is no war- 
rant to believe the plaintiff has contrib- 
uted toward the source of the original 
payment.” Jd. at 1307. The court noted: 


[If the] plaintiff can show his benefits would 
be in the nature of insurance as to him, the 
collateral source rule would justify a “double 
recovery” notwithstanding the connection 
between the Social Security fund in ques- 
tion and the government’s general revenues. 
Here, however, plaintiff’s Medicare benefits 
were not in the nature of insurance as to her 
because she made no contribution toward 
Part A of Medicare. No rationale of the col- 
lateral source rule was implicated and there- 
fore the Medicare benefits should have been 
deducted from the FTCA damage award. 


Id. at 1308. 

Note that it was clear that plaintiffs 
did not donate any money to Medicare, 
as they were both past retirement age 
when the act creating Medicare was 
passed. 

In Weaver v. Wilson, 532 So. 2d 67 
(Fla. 1st DCA 1988), a dog-bite victim’s 
jury verdict was reduced to reflect 
wages paid to her by her father/em- 
ployer during her convalescence. The 
First DCA reversed, holding that: 


[T]he Stanley limitation on the collateral 
source rule was not intended to apply to ben- 
efits paid by the employer and/or parent as 
a result of appellant’s injuries. These rela- 
tionships create mutual obligations and li- 
abilities, and the benefits paid to an em- 
ployee or to a child cannot be characterized 
as “unearned” in the sense used in Stanley, 
or as benefits available to all citizens. 


Id. at 68. 

In a footnote, the court agreed with 
Judge Schwartz’ concurrence in Win- 
ston Towers, and put the burden of prov- 
ing that the Stanley exemption applies 
on the defendant: “We agree with Judge 
Schwartz’s implication that, before de- 
fendant can receive the benefit of the 
Supreme Court’s holding in Stanley, the 
defendant carried the burden of proof 
that the plaintiff did not incur an ‘ex- 
pense, obligation, or liability’ in obtain- 
ing the benefit at issue.” Jd. at 69 n.2. 

The 11th Circuit has applied the 
Stanley exemption to allow evidence of 


collateral source payments to reduce a 
damage award. In Carswell v. Bay 
County, 854 F.2d 454 (11th Cir. 1988), 
an inmate won a judgment against 
prison officials for negligence in provid- 
ing medical treatment. Another defen- 
dant, Bay County, provided medical ser- 
vices to the plaintiff, the cost of which 
it was statutorily entitled to recover 
from plaintiff. Before trial, Bay County 
and the plaintiff entered into a settle- 
ment agreement whereby the plaintiff 
dismissed his claim against the county, 
and the county dismissed its counter- 
claim for statutory recovery of medical 
expenses. 

The plaintiff argued that the value 
of medical expenses received from the 
county should be inadmissible under 
the collateral source rule in his case 
against the prison officials. The court 
disagreed, finding that the Stanley limi- 
tation on the collateral source rule al- 
lowed a reduction of the damage award, 
since the county’s payment of medical 
expenses was an unearned benefit to 
the plaintiff. 


Applying Stanle 
te V.A. Benefits 

Whether the Stanley exemption al- 
lows introduction of V.A. medical or dis- 
ability benefits depends on whether the 
court decides that military service is a 
“contribution” within the meaning of 
Stanley. There is no case law on point 
in Florida or the 11th Circuit.? The 
Weaver case hints that V.A. benefits 
might not qualify for the Stanley limi- 
tation, since they are in some respects 
“benefits paid by the employer... asa 
result of [the plaintiff’s] injuries.” See 
Weaver, 532 So. 2d at 68. Other courts 
that have specifically addressed the is- 
sue are fairly evenly split. 

In Mays v. United States, 806 F.2d 976 
(10th Cir. 1986), the court held that the 
collateral source rule did not apply to 
benefits received from the Civilian 
Health and Medical Program of the 
Uniform Services (CHAMPUS). Mays, 
who died of cancer in 1982, was the wife 
of a retired member of the U.S. Air 
Force. Her jury verdict for the Veter- 
ans’ Hospital’s negligence in failing to 
diagnose her illness was reduced by the 
amount of CHAMPUS benefits she had 
received. Id. at 977. Mr. Mays argued 
that he had contributed to the 
CHAMPUS program in the form of 21 
years of service in the Air Force: 


This service, however, is not the type of con- 
tribution required by the collateral source 
rule. Rebel Ann Mays received CHAMPUS 
benefits because of her husband’s status, not 
because of her monetary investment. A 
showing that one’s status makes one eligible 
for government benefits is not a showing that 
one has “contributed to a special fund” from 
which benefits are now being received. 


Id. at 977. 


The court cited an earlier 10th Cir- 
cuit opinion, Steckler v. United States, 
549 F.2d 1372 (10th Cir. 1977) (holding 
that veterans’ disability benefits were 
not a collateral source in an FTCA suit). 
In Steckler, the court defined the col- 
lateral source rule under Colorado law 
as follows: “Simply stated, it is that 
compensation or indemnity received by 
an injured party from a collateral 
source, wholly independent of the 
wrongdoer and to which he has not con- 
tributed, will not diminish the damages 
otherwise recoverable from the wrong- 
doer.” Id. at 1379. 

The court found that there was some 
question as to the application of the 
collateral source rule to the portion of 
Social Security disability payments that 
can be traced to the government. There 
was no question about the veterans’ 
benefits, however: “The veterans’ ben- 
efit is unquestionably a non-collateral 
source which is deductible from an 
award in that it is derived entirely from 
government funds, it cannot be claimed 
to originate in any collateral contribu- 
tion.” Id. at 1379 (citation omitted). 

Other courts have held that military 
service is a sufficient contribution to 
justify application of the collateral 
source rule. In Ulrich v. Veterans Ad- 
ministration Hospital, 853 F.2d 1078 
(2d Cir. 1988), the court did not directly 
address the collateral source rule, but 
did discuss the possibility of reducing 
an award for future medical expenses 
based on an entitlement of free V.A. 
medical care: 


It should be pointed out that any award for 
future medical expenses should not be lim- 
ited on the ground that, as a veteran, plain- 
tiff is entitled to free V.A. medical care, hos- 
pitalization, and institutionalization. He is 
not obligated to seek medical care from the 
party whose negligence created his need for 
such care simply because that party offers 
it without charge. Moreover, it is not relevant 
that Ulrich has sought treatment from V.A. 
hospitals in the past. He has a right to se- 
lect the doctor or private hospital of his own 
choice for his future medical needs. 


Id. at 1084 (citations omitted). In that 
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case, the Second Circuit was applying 
New York law. 

The entire dispute can be summed up 
by looking at one case. In Molzof v. 
United States, 6 F.3d 461 (7th Cir. 
1993), the court applied Wisconsin’s law 
on the collateral source rule to bar evi- 
dence of medical benefits received from 
the Veterans’ Administration. The court 
came to the conclusion that the Wiscon- 
sin Supreme Court would deem these 
benefits collateral. Jd. at 466. 

The Seventh Circuit cited a Wiscon- 
sin Supreme Court opinion in a case in 
which an insurance company refused to 
pay for the same medical services pro- 
vided by the Navy after an automobile 
accident. In that case, Smith v. United 
Services Automobile Association, 190 
N.W. 2d 873 (Wis. 1971), the Wisconsin 
Supreme Court held that the question 
turned on the status of the Navy-pro- 
vided care, and stated: 


If the Navy care was gratuitous, then the 
plaintiff was not entitled to payment under 
his insurance contract; if, however, the Navy 
care was provided for a “consideration,” then 
the plaintiff was entitled to the payment. 
The court concluded that the care was not a 
gratuity: .... The plaintiff, and others in 
the armed services, do not pay a cash pre- 
mium for such entitlement to hospital and 
medical care, but they pay by the perform- 
ing of the work and duties of the job for the 
position they hold. 


Charles C. Lemley is a commercial 
and employment litigator with the 
Jacksonville office of Foley & 
Lardner. He received his J.D., magna 
cum laude, from the Georgetown 
University Law Center, and his B.A., 
summa cum laude, from the Univer- 
sity of North Florida. 


Molzof, 6 F.3d at 467, citing Smith, 195 
N.W. 2d at 875. 

The Molzof opinion also cited a Fifth 
Circuit case, United States v. Bender 
Welding & Machinery Co., 558 F.2d 761, 
764 (5th Cir. 1977) (holding that the 
Veterans Benefits Act “fulfills a con- 
gressional purpose of providing free 
hospital services to veterans . . . in con- 
sideration for their prior service to their 
country.”) Molzof, 6 F.3d at 467. 

The opinion also cited a number of 
cases holding that veterans do not con- 
tribute to their medical benefits, among 
them Steckler and Maze. Molzof distin- 
guished those cases by pointing out that 
they all involve past veterans’ benefits. 
It cited several cases, including Ulrich, 
for the proposition that future benefits 
are not offset under the collateral 
source rule.’ Molzof relied heavily on 
Feeley v. United States, 337 F.2d 924 (3d 
Cir. 1964), holding that a damage award 
should be offset by the amount of past 
VA. benefits received, but not by the 
amount of future benefits. Molzof, 6 
F.3d at 467. ““To force a plaintiff to 
choose between accepting public aid or 
bearing the expense of rehabilitation 
himself’ the court said, ‘is an unreason- 
able choice.’” Id., citing Feeley, 337 F.2d 
at 934. 

This is precisely the point on which 
Florida law can be distinguished. The 
U.S. Supreme Court has held that this 
issue is a matter of state law. Molzof v. 
United States, 112 S. Ct. 711 (1992).4 
Feeley applied Pennsylvania law; 
Molzof applied Wisconsin law. Wiscon- 
sin is still firmly committed to the com- 
mon law collateral source rule, Molzof, 
6 F.3d at 464; Florida is not. Florida has 
modified the common law rule to allow 
evidence of the availability of unearned 
benefits to be introduced and weighed 
by the jury against evidence that other 
care would be preferable. The Feeley 
and Molzof courts would not force the 


plaintiff to accept V.A. benefits for life. 
With the benefit of the Stanley excep- 
tion, a Florida court can allow the jury 
to hear evidence of unearned benefits, 
along with evidence that alternative 
care might be preferable, and weigh the 
availability of those benefits in deter- 
mining the size of a damage award. 


Conclusion 

The admissibility of evidence of the 
various collateral sources of benefits 
depends on the timing and the category 
of the payments, as demonstrated by 
the chart at the end of this article.O 


1 For an application of the law, see Cronin 
v. Washington National Insurance Co., 980 
F.2d 663 (11th Cir. 1993), where plaintiff’s 
award was reduced to account for Social 
Security disability payments and private 
insurance benefits, but was not reduced to 
account for Medicaid benefits received; the 
court noted that the former are specifically 
included in the statute, the latter specifically 
excluded. 

2 A couple of older Florida cases applied 
the collateral source rule to V.A. benefits. 
O’Neal v. Ray, 213 So. 2d 1, 2 (Fla. 1st D.C.A. 
1968), citing Frazier v. Ewell Engineering 
and Contracting Co., 62 So. 2d 51 (Fla. 1953). 
These cases both deal exclusively with 
wrongful death actions, and both opinions 
predate the recent changes to the common 
law rule. 

3 The court also cited Rufino v. United 
States, 642 F. Supp. 84 (S.D.N.Y. 1986), for 
the opposite proposition. Rufino held that 
the plaintiff was not entitled to any recov- 
ery for future medical expenses, since he was 
receiving free care from the V.A. and had not 
expressed any displeasure with the treat- 
ment. Unfortunately, Rufino dealt with a co- 
matose individual with a relatively short life 
expectancy. This author doubts the court 
would have come to the same conclusion if 
the plaintiff had been young and active. 

4 Remanding this case to determine if state 
law “requires a setoff when a defendant al- 
ready has paid (or agreed to pay) expenses 
incurred by the plaintiff, or for some other 
reason.” (Emphasis added.) Thus, the Su- 
preme Court at least leaves open the possi- 
bility that state law could require a setoff 
for future medical benefits. 


Pre-trial Benefits 
Category Admissible 
Social Security Maybe—court will reduce damages by statute 
V.A. Medical No, and no statutory reduction due to lien 
V.A. Disability Maybe—statutory reduction may apply 
Future Benefits 
Social Security No—Baun 


V.A. Medical and Disability Possible—depends on whether court follows 
: cases that hold military service is a “contribu- 
tion” under Stanley-type analysis. 
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TRIAL LAWYERS FORUM 


Apportionment of Damages and Setoff: 
Life After Wells v. Tallahassee Memorial 


s most practitioners are 
aware, Florida fully em- 
braced the concept of joint 
and several liability among 
joint tortfeasors before 1986. Given that 
the liability of such defendants was 
joint and several, the notion of setoff 
was quite straightforward. A defen- 
dant who went to trial was entitled toa 
post-trial setoff for the full amount paid 
by any person or entity considered a 
joint tortfeasor. Three statutes clearly 
gave defendants the right to such a set- 
off.' This allowed both plaintiffs and de- 
fendants to know exactly where they 
stood going into trial with regard to how 
settlements would be set off against any 
verdict. 

In response to the perceived liability 
insurance crisis of the early 1980s, the 
Florida Legislature passed its compre- 
hensive Tort Reform and Insurance Act 
in 1986.2 Among the statutory changes 
was a new comparative fault statute 
which, with some minor exceptions, 
eliminated the doctrine of joint and sev- 
eral liability in negligence cases for non- 
economic damages.’ A defendant is now 
responsible only for that portion of non- 
economic damages that is equivalent to 
the percentage of fault attributed to 
that defendant at trial. Surprisingly, 
this change initially received very little 
attention. This inattention was un- 
doubtedly due, in part, to the wording 
of F.S. §768.31(3), which provided, “the 
Court shall enter judgment against 
each party liable on the basis of such 
party’s percentage of fault and not on 
the basis of the doctrine of joint and sev- 
eral liability.” Many practitioners pre- 
sumed the term party would be given 
its technical meaning, that is, a named 
party to the instant litigation. With that 
interpretation, the statutory changes 
were helpful for defendants, but cer- 
tainly not earthshaking. At best, defen- 


Wells has not 
leveled the Fabre 
playing field, but 
most will agree it 

has clarified Fabre 
and its progeny 
considerably 


by Scott H. Michaud and 
Brian S. Fox 


dants could hope to avoid a result such 
as that achieved in Walt Disney World 
Corp. v. Wood, 515 So. 2d 198 (Fla. 
1987).* 

Eventually, the defense bar began to 
argue that the statute allowed the trial 
court to permit the jury to assess the 
fault not only of the parties to the suit, 
but all other entities who may have con- 
tributed to an accident, regardless of 
whether they had been or could have 
been parties to the suit. After such a 
finding, they argued, judgment against 
a named defendant would include only 
that defendant’s proportionate share of 
the plaintiff’s noneconomic damages. 
The plaintiffs’ bar responded that such 
an interpretation of the statute was 
contrary to the plain language of the 
statute. They further argued that, at 


best, the defendants’ interpretation ren- 
dered the statute ambiguous, since the 
statute failed to define the term “party” 
or the “whole” by which a party’s per- 
centage of fault was to be determined. 
They also claimed that having non- 
parties share in the apportionment of 
fault would lead to conflicts with inter- 
related statutes that require setoffs, 
including the Contribution Among 
Tortfeasors Act, §768.31(5); Release or 
Covenant Not to Sue, §768.041(2); and 
Release of Parties, §46.015(2). Specifi- 
cally, the plaintiffs’ bar contended that 
the conflict in the statutes could lead 
to a double reduction for the defen- 
dants. They argued that the setoff re- 
quired by the statutes would be a po- 
tential windfall for the defendants, 
since the statute allowed a nonsettling 
defendant to reduce a judgment by the 
amount a settling party paid, regard- 
less of the percentage of fault the jury 
attributed to the settling defendant on 
the verdict form. 

This debate played out in trial courts 
around the state with widely divergent 
results. The defense bar drew first blood 
in the appellate courts when the Fifth 
District decided the case of Messmer v. 
Teacher Insurance Company, 588 So. 2d 
610 (Fla. 5th DCA 1991).° The plaintiffs’ 
bar quickly countered this in the Third 
District in Fabre v. Marin, 597 So. 2d 
883 (Fla. 3d DCA 1992).® 

The Florida Supreme Court resolved 
this conflict in Fabre v. Marin, 623 So. 
2d 1182 (Fla. 1993). In a five-to-two de- 
cision, the court held that Florida ju- 
ries were permitted to apportion fault 
among a plaintiff, the defendants, and 
anyone else who might be responsible 
for the plaintiff’s injuries, including 
nonparties. The court approved the de- 
cision of the Fifth District in Messmer, 
and found that the legislative intent 
and the language of the statute clearly 
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demonstrated that the only true way a 
jury can determine a party’s percent- 
age of fault is to compare that party’s 
conduct with that of all other entities 
who contributed to the accident, regard- 
less of whether they had been, or could 
have been, joined as defendants. The 
court was convinced that the legislature 
enacted §768.81 to replace joint and 
several liability with a system that re- 
quired each party to pay for noneco- 
nomic damages only in proportion to the 
percentage of fault by which that de- 
fendant contributed to the accident. 


The Setoff Problem 

Although the Fabre decision was her- 
alded as a major victory for the defense 
bar, it raised more questions than it 
answered concerning apportionment of 
damages and setoffs. The facts of Fabre 
did not involve a settling defendant. 
Nonetheless, in responding to some of 
the arguments raised by plaintiff’s 
counsel, such as those mentioned above, 
the court briefly addressed the appor- 
tionment and setoff issues in a footnote. 
Footnote 3 of the Fabre opinion reads: 


Thus, we reject the argument that our in- 
terpretation of §768.81(3), when coupled 
with the right to setoff under §768.31(5), will 
lead to a double reduction in the amount of 
damages. This possibility may be avoided by 
applying the setoff contemplated by 
§768.31(5) against the total damages (re- 
duced by any comparative negligence of the 
plaintiff, rather than against the appor- 
tioned damages caused by a particular de- 
fendant. For example, suppose defendant A 
is released from the suit for a settlement of 
$60,000.00 and the case goes to trial against 
defendant B. The jury returns a verdict find- 
ing the plaintiff’s comparative negligence to 
be 40%, the negligence of A and B to be 30% 
each, and the damages to be $300,000.00. 
Because the $60,000.00 setoff would not re- 
duce the plaintiff’s $180,000.00 to below 
$90,000.00, B would still have to pay the full 
$90,000.00 for his share of liability. Of 
course, if the damages were found to be 
$150,000.00, the $60,000.00 from the settle- 
ment with A would be setoff against plain- 
tiff’s $90,000.00 recovery which would mean 
that B’s obligation would be reduced from 
$45,000.00 to $30,000.00. 


Fabre, 623 So. 2d at 1186 n.3. 
Unfortunately, the example utilized 
in the footnote did not address how to 
handle cases where the amount of the 
settlement was less than or greater 
than the amount the settling defendant 
would have owed if it remained in the 
case. The footnote also left unanswered 
certain questions about how the eco- 
nomic and noneconomic damages would 


The Fabre decision 
raised more 
questions than it 
answered concerning 
apportionment 
of damages 
and setoffs 


be treated, especially in light of settle- 
ments which may or may not specify 
how the settlement dollars were appor- 
tioned between economic and noneco- 
nomic damages. 

One of the first cases to address this 
issue was Dewitt Excavating, Inc. v. 
Walters, 642 So. 2d 833 (Fla. 5th DCA 
1994). In that case, the Fifth District 
relied on the Fabre footnote as creat- 
ing a formula for trial courts to use in 
determining the right of the nonsettling 
defendant to a setoff. The court held 
that the judge first must multiply each 
nonsettling defendant’s percentage of 
liability by the noneconomic damages 
awarded by the jury, to determine the 
amount each nonsettling defendant 
owes the plaintiff. Second, if there was 
a settlement, then the same formula is 
to be used to determine tlie amount the 
settling defendant would have owed 
pursuant to the jury verdict. If the 
amount settled for is greater than the 
amount the settling defendant would 
have owed, the remaining defendant is 
entitled to a proportionate setoff. How- 
ever, if the amount settled for is less 
than the amount the settling defendant 
would have owed, the remaining defen- 
dants pay their amounts owed without 
regard to the settlement. Under the 
facts of that case, the court noted that 
the settling defendant settled for less 
than the amount he would have owed 
had he not settled, and therefore, the 
nonsettling defendant was not entitled 
to any setoff against what it owed the 
plaintiffs. 

Simply put, under Dewitt, if the plain- 
tiff settled with a defendant for less 
than that defendant would have owed 
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(based upon the jury’s ultimate find- 
ings), the plaintiff is stuck with a bad 
bargain. The “trial” defendant would 
only pay the pro rata share of plaintiff’s 
noneconomic damages. On the other 
hand, if the plaintiff settles with a de- 
fendant for more than that defendant 
would have owed, the plaintiff may not 
receive the benefit of a good bargain. 
The “excess” is credited as a setoff to 
the “trial” defendant. 

In addition to perpetuating this ar- 
guably inequitable dichotomy, the de- 
cision in Dewitt overlooked the fact that 
economic damages are still subject to 
joint and several liability. As such, even 
if one were to agree with the rationale 
of Dewitt, it ignored the question of how 
settlement dollars should be broken 
down between economic and noneco- 
nomic damages. 


Wells v. Tallahassee Memorial 

The Florida Supreme Court answered 
these questions in Wells v. Tallahassee 
Memorial Regional Medical Center, Inc., 
___ So. 2d ___, 20 Fla. L. Weekly S278 
(Fla. 1995). In Wells, the plaintiff sued 
a hospital, a physician, and an anesthe- 
sia group for the wrongful death of her 
husband. Before trial, the plaintiff 
settled with the doctor for $250,000. In 
the settlement agreement, the plaintiff 
and the settling doctor stipulated to an 
apportionment of damages of $200,000 
in economic and $50,000 in noneco- 
nomic damages. The anesthesia group 
settled for $50,000, without an appor- 
tionment between economic and non- 
economic damages. At trial, the hospi- 
tal was the only defendant. Pursuant 
to the Fabre decision, the court in- 
structed the jury to apportion liability 
between the hospital, the doctor, and 
the anesthesia group. At the conclusion 
of the trial, the jury returned a verdict 
assessing total damages at $573,853, 
finding the hospital 90 percent at fault, 
and the doctor and the anesthesia group 
each five percent at fault. The verdict 
was broken down to $202,853 in eco- 
nomic damages and $371,000 in non- 
economic damages. The plaintiff was 
awarded 90 percent of the total verdict, 
without regard to economic and noneco- 
nomic apportionment. The total judg- 
ment was for $509,267.70 after taxation 
of costs and a moderate reduction for 
Social Security benefits. 

The hospital requested a setoff of the 
full $300,000 paid by the settling de- 
fendants. The trial court denied the re- 
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quest and the hospital appealed. The 
First District reversed the trial court’s 
denial of the setoff. It held that the 
Fabre case “mandated that $300,000 
paid in settlement by another defen- 
dant must be applied in reduction of the 
total damage award returned by the 
jury.” Tallahassee Memorial v. Wells, 
634 So. 2d 655, 658 (Fla. lst DCA 1994). 

Before the Florida Supreme Court, 
the plaintiff continued to argue that the 
hospital should receive no setoff for 
noneconomic damages, as liability for 
those damages was no longer joint and 
several. The court analyzed the Fabre 
decision and the setoff statutes. Recog- 
nizing that the setoff statutes presumed 
the existence of joint and several liabil- 
ity, the court found that none of the set- 
off statutes applied to noneconomic 
damages. The court reasoned that “a 
plaintiff’s claim against one defendant 
for noneconomic damages can never be 
the liability of another,” in light of the 
abrogation of joint and several liability 
for those types of damages.’ Any pay- 
ment of damages that are not consid- 
ered joint and several by one tortfeasor 
could not be considered payment of a 
claim for which others might be liable. 
Therefore, there is no longer any such 
claim against others to reduce.* The 
Supreme Court concluded that a defen- 
dant is not entitled to any setoff against 
an award of noneconomic damages. 
The right to a setoff against an award 
of economic damages, however, remains 
intact, due to the joint and several na- 
ture of those damages." This recogni- 
tion ied to the question of how settle- 
ment proceeds should be apportioned 
between economic and noneconomic 
damages. 

In its discussion of this issue, the 
court expressed its concern that permit- 
ting settling parties to control the allo- 
cation between economic and noneco- 
nomic damages would invite collusion 
between the plaintiffs and the settling 
defendants. In other words, plaintiffs 
would have an incentive to maximize 
the amount of the settlement appor- 
tioned to noneconomic damages because 
none of those damages would be setoff 
against a subsequent jury verdict. In 
order to avoid the potential for such col- 
lusion, the court found that the appor- 
tionment of damages agreed upon by 
the plaintiff and settling defendant 
would not control the determination of 
a nonsettling defendant’s obligation.” 
Instead, the court decided that the 
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settlement proceeds must be appor- 
tioned between economic and noneco- 
nomic damages in the same proportion 
as the jury’s award.” 

Therefore, under the facts in Wells, 
the court found that the economic dam- 
ages, for which a right of setoff still ex- 
isted, comprised 35.349 percent of the 
total jury award. The court applied this 
percentage to the total settlement of 
$300,000, resulting in a finding that 
$106,047 of the settlement was for eco- 
nomic damages. That amount was then 
setoff against the jury’s award of 
$202,853 in economic damages. The 
court also found that, because the col- 
lateral source of Social Security benefits 
related to economic damages, the hos- 
pital would also receive an additional 
setoff of $17,000, which was the total 
amount of those collateral source ben- 
efits. See F.S. §768.76 (1991). The court 
concluded that Mrs. Wells was entitled 
to recover the above sums, together 
with 90 percent of the jury’s $371,000 
noneconomic damage award ($333,900), 
and $9,000 in costs, for a total judgment 
against the hospital of $422,706." 


The Effect of Wells 

Prior to 1986, the defendant hospital 
in Wells would have faced a judgment 
of $273,853." Application of footnote 3 
of Fabre and Dewitt would result in a 
judgment against the hospital in the 
same amount: $273,853. As noted 
above, after Wells, the hospital was ac- 
tually responsible for $422,706. It 
should be obvious that §768.81(3), as 
interpreted by Fabre and Wells, may 
have a profound effect on the way prac- 
titioners prosecute and defend their 


cases, and how, when, and with whom 
cases are settled. 

The defendants’ “absolute” right to a 
setoff under §§768.31(5), 768.041(2), 
and 46.015(2) is now illusory. From now 
on, Wells dictates that only payment for 
economic damages can be setoff. The 
amount of the setoff will be ascertained 
by how the jury or trier of fact appor- 
tions the economic and noneconomic 
damages at trial.’* A plaintiff will not 
be allowed to “self apportion” the eco- 
nomic damages in the settlement agree- 
ment, even if this is done in good faith. 
Finally, while a defendant will not be 
entitled to a setoff against noneconomic 
damages, a defendant will only he re- 
sponsible for the percentage of those 
damages equivalent to the degree of 
fault attributed to him or her by the 
jury. 

While Fabre had its greatest impact 
on the plaintiffs’ bar, the Wells decision 
will probably be most strongly felt by 
the defense bar. Nonetheless, neither 
side can any longer evaluate a case only 
by its total value. Instead, in addition 
to predicting total value, early evalua- 
tion will require due consideration of 
the economic/noneconomic breakdown 
of plaintiffs’ damages. Likewise, antici- 
pating each “party’s” percentage of fault 
will be critical when advising one’s cli- 
ents of a reasonable range of likely out- 
comes. 

Settlement strategy will also be af- 
fected, particularly in cases where the 
damages are largely noneconomic. Con- 
sider the case of a wrongful death of a 
child and assume it to have a value of 
$1 million. Virtually all of that value is 
in noneconomic damages. One of two or 
more defendants settles for $500,000. 
Prior to 1986, a guaranteed setoff of this 
magnitude emboldened many defen- 
dants to abandon their own settlement 
efforts and proceed to trial. Not so now 
that the same settlement would result 
in virtually no setoff. A full discussion 
of the tactical changes wrought by Wells 
is beyond the scope of this article. It is 
clear, however, that the settlement 
strategy for both plaintiffs and defen- 
dants will be significantly affected. 


Conclusion 

While Wells is probably not the final 
word on this subject, it will hopefully 
calm the all-out confusion which existed 
in the wake of Fabre. To the plaintiffs’ 
bar, Wells has not leveled the Fabre 
playing field. Most will agree, however, 
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that Wells has clarified Fabre and its 
progeny considerably. While plaintiffs 
will still, for the time being, suffer the 
loss of joint and several liability for non- 
economic damages, defendants have 
now suffered the concomitant loss of the 
right to setoff against those damages. 
Undoubtedly, the trial lawyers of this 
state will, as always, adjust and move 
forward.O 


1 Fra. Star. §768.31(5) and (a) (1985) reads: 


“(5) Release or Covenant Not to Sue.—When 
a release or a covenant not to sue or not to 
enforce judgment is given in good faith to 
one of two or more persons liable in tort for 
the same injury or the same wrongful death: 


“(a) it does not discharge any of the other 
tortfeasors from liability for the injury or 
wrongful death unless its terms so provide, 
but it reduces the claim against the others to 
the extent of any amount stipulated by the 
release or the covenant, or in the amount of 
the consideration paid for it, whichever is 
greater; .. .” (Emphasis added.) 


Fxa. Stat. §768.041(2) (1905) reads: 


“(2) At trial, if any defendant shows the 
Court that the plaintiff, or any person law- 
fully on his behalf, has delivered a release 
or covenant not to sue to any person, firm, 
or corporation in partial satisfaction of the 
damages sued for, the Court shall setoff this 
amount from the amount of any judgment to 
which the plaintiff would otherwise be en- 
titled at the time of rendering judgment and 
enter judgment accordingly.” (Emphasis 
added.) 


And finally, Fia. Stat. §46.015(2) (1985) 
reads: 


“(2) At trial, if any person shows the Court 
that the plaintiff, or his legal representative, 
has delivered a written release or covenant 
not to sue to any person in partial satisfac- 
tion of the damages sued for, the court shall 
setoff this amount from the amount of any 
judgment to which the plaintiff would be oth- 
erwise entitled at the time of rendering judg- 
ment.” (Emphasis added.) 


Now where 
did I see 
that article? 


To research Journal articles, 
refer to the December issue 
which prints an index to all 
articles published in that cal- 
endar year. Subject and 
author indexes may be found 
at the back of each December 
Florida Bar Journal. 


2 Section 768.81 was enacted as part of the 
Tort Reform and Insurance Act of 1986, Fla. 
Laws ch. 86-160, in which the legislature 
found “that there is in Florida a financial 
crisis in the liability insurance industry” and 
“that the current tort system has signifi- 
cantly contributed to the insurance availabil- 
ity and affordability crisis.” 

3’The comparative fault 
§768.81(3), states: 


“(3) Apportionment of damages.—In cases to 
which this section applies, the court shall 
enter judgment against each party liable on 
the basis of such party’s percentage of fault 
and not on the basis of the doctrine of joint 
and several liability; provided that with re- 
spect to any party whose percentage of fault 
equals or exceeds that of a particular claim- 
ant, the court shall enter judgment with re- 
spect to economic damages against that 
party on the basis of the doctrine of joint and 
several liability.” 

4 In Wood, Disney was found to be only one 
percent at fault for an accident. The plain- 
tiff was found to be 14 percent at fault. The 
piaintiff’s fiance, who was not a party, was 
found to be 85 percent at fault. Under the 
doctrine of joint and several liability, Disney 
had to pay 86 percent of the verdict. 

5 The Fifth District held that §768.81 man- 
dates consideration of a nonparty’s compara- 
tive fault and apportioning the liability of 
the parties to a suit. The court found that to 
interpret it otherwise would contradict the 
obvious purpose of this statute, which was 
to partially abrogate the doctrine of joint and 
several liability. Messmer v. Teacher Insur- 
ance Company, 588 So. 2d 610, at 612 (Fla. 
5th D.C.A. 1991). 

® The Third District held that it was not 
the intent of the legislature to allow consid- 
eration of a nonparty’s negligence, and 
thereby “bar a fault-free claimant from re- 
covery in many situations where one of the 
tortfeasors is immune from liability.” Fabre 
v. Marin, 597 So. 2d 883, at 886 (Fla. 3d 
D.C.A. 1992). The court concluded that a 
nonparty will not be considered in apportion- 
ing damages to the defendant party. 

7 See Wells v. Tallahassee Memorial Re- 
gional Center, Inc.,__ So. 2d__, 20 Fla. L. 
Weekly S278, at S280 (Fla. 1995), citing the 
California case of Espinoza v. Maconga, 9 
Cal. App. 4th 268, 11 Cal. Rptr.2d 498, 502 
(1994). 

8 Espinoza, 11 Cal. Rptr.2d at 502. 

® See Wells, 20 Fla. L. Weekly at S280. 

It should be recalled that under 
§768.81(3), economic damages are joint and 
several except as to any defendant whose 
percentage of fault is found to be less than 
that of the plaintiff. While Wells does not 
discuss the right to setoff under these cir- 
cumstances, the rationale of Wells strongly 
suggests that because such a defendant 
would be liable for only the defendant’s pro- 
portionate share of economic damages, he 
or she would not be entitled to a setoff 
against those damages. 

1 Wells, 20 Fla. L. Weekly at S280. 

18 The court specifically receded from n.3 
of Fabre to the extent that it conflicted with 
the Wells opinion. Wells, 20 Fla. L. Weekly 
at S280. 


statute, 
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14 The verdict of $573,853 minus $8,000 
(the difference between collateral source 
benefits and costs), less the setoff of 
$300,000 equals $265,853 total judgment. 

6 Tronically, the complex mathematical 
equations set forth in Dewitt result in the 
same figure that would have resulted be- 
fore the adoption of §768.81(3) if the plain- 
tiffs settled for an amount that was greater 
than the amount the settling defendant 
would have owed. Such is the case with the 
facts in Wells. 

16 Tt is important to remember that in or- 
der for a defendant to be entitled to any set- 
off, the defendant must ask for a verdict 
form that is itemized in accordance with 
F1a. Star. §768.77. If the parties fail to item- 
ize the verdict, the appellate courts will 
have no way to determine which amount of 
the damages are economic as opposed to 
noneconomic damages. See M.K. Foreman 
v. Russo, 624 So. 2d 33 (Fla. 4th D.C.A. 
1993). 
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TAX LAVV NOTES 


Florida Sales Tax Prosecutions— 
The Other Tax Fraud 


he term “tax fraud,” for most 

practitioners, brings to mind 

images of Internal Rev- 

enue Service special agents, 
Department of Justice attorneys, and 
criminal charges arising under Titles 26 
and 18 of the United States Code. In 
Florida, where there is no state income 
tax, few think of criminal prosecutions 
arising from state tax issues. Yet, 
Florida does actively prosecute sales tax 
violations.' In fiscal year 1992-93, the 
Florida Department of Revenue, Bu- 
reau of Enforcement, Criminal Investi- 
gations, assigned 766 cases to its 
agents, resulting in 87 prosecutions and 
65 convictions. In fiscal year 1993-94, 
927 investigations were assigned, cul- 
minating in 59 prosecutions and 64 con- 
victions. The first six months of 1994- 
95 saw 394 assigned investigations, 37 
prosecutions, and 17 convictions. The 
bureau proudly points out that the 
amount of restitution collected nearly 
doubled in 1993-94, to wit: $917,000 
versus $508,000; and, in the first six 
months of the 1994-95 year, over 
$438,500 was collected.” 

Unlike the federal system, where the 
Freedom of Information Act has made 
available the Internal Revenue Manual, 
the Special Agent’s Handbook, and the 
Department of Justice Manual, there 
are no published criteria setting forth 
when the state will pursue a sales tax 
violation as criminal. Discussions with 
state investigators concerning such cri- 
teria have proven to be vague, nonspe- 
cific, and disheartening with the gen- 
eral response being “find us before we 
find you and pay your tax.” 

To advise a client concerning possible 
criminal exposure, it is important to 
understand the multitude of sales tax 
offenses provided under the Florida 
Statutes. While the following is not an 
exhaustive list, it provides an overview 


Unlike the federal 
system, there are no 
published criteria 
setting forth when 
the state will pursue 
a sales tax violation 
as criminal 


by John G. DeLancett 


of these potential charges: 

1) Section 212.07(3) provides that 
failure, neglect, or refusal to collect 
sales tax is a misdemeanor. 

2) Section 212.07(4) punishes repre- 
sentations by a dealer that he or she 
will absorb or pay sales tax. 

3) Section 212.085 prohibits anyone 
from fraudulently, for the purpose of 
evading tax, issuing a written certifi- 
cate or statement claiming exemption 
from sales tax. 

4) Section 212.10 provides that, upon 
sale of a business having a tax liability 
and upon receipt from the department 
of notice of same, failure to timely pay 
the tax is a misdemeanor. 

5) Section 212.12(2)(a) prohibits the 
filing of a false or fraudulent return or 
willful intent to evade taxes. 

6) Section 212.13(1) makes it a mis- 
demeanor to fail to maintain books and 
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records, or to provide them to the de- 
partment for inspection upon demand. 

7) Section 212.14(3) provides that it 
is a misdemeanor for a corporate officer 
to refuse to make a sales tax return or 
to pay sales tax owed by a corporation. 

8) Section 212.18(3)(a) provides that 
failure to register as a dealer is pun- 
ishable as a misdemeanor. 

9) Section 832.062(1) makes it a 
crime to issue a check, draft, or written 
order for payment of tax to the depart- 
ment knowing that there are insuffi- 
cient funds to pay same. If the amount 
is less than $150, it is a second degree 
misdemeanor; if more than $150, itis a 
third degree felony. 

10) Section 812.014, the general 
theft statute, is also used to prosecute 
sales tax theft, often by the statewide 
prosecutor’s office.* However, since the 
statute closely mirrors §212.15, the tax- 
payer cannot be found guilty under both 
statutes. See Carawan v. State, 515 So. 
2d 161 (Fla. 1987), and Vittorino v. 
State, 538 So. 2d 98 (Fla. 3d DCA 1989). 

11) Last, but not least, §212.15, fail- 
ure to remit collected funds, provides 
that whoever, with intent to unlawfully 
deprive the state of its sales tax, fails 
to pay over collected sales tax, is guilty 
of theft of state funds. The severity of 
punishment is tied to the amount in- 
volved and the number of convictions: 
Subsection 2(a) provides that if the 
taxes are less than $300, it is a second 
degree misdemeanor; upon a second 
conviction, it is a first degree misde- 
meanor; and on a third conviction, a 
third degree felony. Subsection 2(b) pro- 
vides that if the taxes are between $300 
to $20,000, it is a third degree felony. 
Subsection (2)(c) provides that if the 
amount is between $20,000 to $100,000, 
it is a second degree felony. Subsection 
(2)(d) provides that if the taxes exceed 
$100,000, it is a first degree felony.* 


= 
i 


A review of the penalties set out in 
FS. §§775.082 and 775.083 makes it 
immediately apparent that these of- 
fenses can be serious. For example, a 
conviction under §212.15(2)(d), punish- 
able as a first degree felony, could re- 
sult in 30 years’ imprisonment and a 
$10,000 fine. Knowledge of the poten- 
tial penalties involved is required so as 
to advise the client concerning the stat- 
utes of limitations. 

FS. §775.15 provides the time lim- 
its for prosecutions, unless otherwise 
specified by the criminal statute 
involved. A first degree felony must be 
prosecuted within four years from the 
time it is committed. Any other felony 
must be prosecuted within three 
years. A first degree misdemeanor 
must be prosecuted within two years, 
while a second degree misdemeanor 
must be prosecuted within one year. 
However, subsection (3)(a) provides that 
if the period has expired, a prosecution 
may, nevertheless, be commenced for an 
offense in which a material element is 
fraud, within one year after discovery 
of the offense. In no event can this pro- 
vision extend the base period by more 
than three years. Accordingly, the prac- 
titioner must determine whether fraud 
is a requisite element of the particular 
offense. 

The practitioner must also be aware 
that §212.15 (Theft of Sales Tax) con- 
tains a specific statute of limitations of 
two years for misdemeanor violations, 
and five years for felony violations. The 
Florida courts have held that the of- 
fense of evasion of payment of sales tax 
is committed when the taxpayer was 
required to pay the sales tax, to wit: no 
later than the 21st day of the month 
succeeding the month for which the 
taxes were collected. See Farhud v. 
Clark, 399 So. 2d 1079 (Fla. Ist DCA 
1981). 

As in any case, counsel must under- 
stand the investigative process and the 
persons involved in it. The Bureau of 
Enforcement, Criminal Investigations, 
conducts criminal tax investigations. 
The director of Collection and Enforce- 
ment is assisted by the chief of the Bu- 
reau of Enforcement, Criminal Investi- 
gations. The current chief is David 
Skinner. There are presently 50 inves- 
tigators assigned to the criminal inves- 
tigation function. While the number has 
remained stable for the last two years, 
it has increased dramatically as com- 
pared to a few years ago. The criminal 
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investigation offices are maintained at 
10 different locations throughout the 
state, with a new one to be opened in 
the Jacksonville area very soon.® 

Experience shows that these crimi- 
nal investigators are not highly trained 
in tax issues nor as prepared as the 
special agents one encounters in federal 
tax enforcement matters. Oftentimes, 
the state investigators are former fraud 
investigators from various state attor- 
neys’ offices who have been “re-tooled” 
to work in the criminal tax arena. The 
notable exception is when the investi- 
gation is conducted by the Florida De- 
partment of Law Enforcement, state- 
wide prosecutor’s office. These 
investigations arise when a major case 
involves multiple jurisdictions or some 
other element is involved over which 
the statewide prosecutor’s office has 
jurisdiction. The statewide prosecutor 
can only prosecute theft claims under 
Ch. 812 because violations under Ch. 
212 do not constitute predicate claims. 
Further, tax offenses are not currently 
considered RICO predicate offenses, 
which also deprives the statewide 
prosecutor’s office of its most common 
jurisdictional tool.® 

What the state investigators lack in 
technical training, they make up in te- 
nacity. Typically, they arrive with a tape 
recorder, a statement of rights form 
and, occasionally, a second agent to con- 
duct the interview. In Cash v. State, 609 
So. 2d 1356, 1358 (Fla. lst DCA 1992), 
the court recites the actions of the in- 
vestigator, which experience has shown 
is their modus operandi. The investi- 
gator obtained a recorded statement 
without the taxpayer having obtained 
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the advice of counsel. In the statement, 
the taxpayer admitted he had signed 
the subject tax returns and, further, 
stated he had decided not to pay the 
taxes due. He was asked a series of lead- 
ing questions establishing that he knew 
it was unlawful for him to convert the 
funds, as well as giving personal eco- 
nomic reasons as to why he had kept 
the taxes. Typically, this is accompanied 
by the surrender of relevant documents 
and, by the time the investigators leave, 
most, if not all, of the defenses of the 
taxpayer have been negated. 

After the investigator reports his or 
her findings and recommendation, the 
report is reviewed by the local supervi- 
sor. The local supervisor, in turn, for- 
wards it to the deputy chief, who re- 
views and approves the recom- 
mendation which is then forwarded to 
the chief. Next, the chief reviews the 
case, and, in turn, refers it to the divi- 
sion director and to the staff attorney. 
Once they approve the case, it is re- 
ferred to the local state attorney for 
prosecution. Unlike the federal tax sys- 
tem, in which a special agent confer- 
ence, a district counsel conference, a 
Department of Justice conference and, 
finally, a U.S. attorney conference is 
made available to the taxpayer before 
indictment, there is no opportunity for 
the taxpayer to have input at any of 
these reviews except at the investiga- 
tor stage. There may be a rare opportu- 
nity for such input under unusual cir- 
cumstances.’ This author experienced 
one situation when he did meet with the 
bureau chief and the investigator prior 
to the matter going forward by making 
a specific request to do so. 

The Department of Revenue has pro- 
mulgated an internal management 
memorandum for case selection and 
assignment, and for criminal prosecu- 
tion recommendations and referrals.® 
The guidelines provide that it is only a 
policy and is not to be promulgated as 
a rule pursuant to F.S. §120.54. How- 
ever, all employees involved in the 
preparation and review of these cases 
must address the guidelines. They pro- 
vide that cases will be assigned for in- 
vestigation where there is a “reasonable 
good faith belief” that a criminal viola- 
tion of tax law has occurred and where 
the violation appears to be flagrant. The 
term “flagrant” is defined as existing 
where there is a preponderance of ag- 
gravating factors greater than mitigat- 
ing factors. The guidelines state that 


the taxpayer’s expressed attitude, 
whether friendly and cooperative or 
unfriendly and belligerent, will not be 
a determinative factor provided, how- 
ever, that cooperation is considered a 
mitigating factor. 

The guidelines then list the follow- 
ing factors: 

1) Discovery of liability. This focuses 
on whether the taxpayer came forward 
voluntarily prior to discovery of the vio- 
lation. 

2) Nonpayment upon notice. The tax- 
payer did not make voluntary payment 
once notices were sent. 

3) Attempts to collect. The depart- 
ment made a reasonable attempt to col- 
lect, but the taxpayer did not reason- 
ably attempt to pay. 

4) Amount of tax liability. There is 
to be a significant amount of tax liabil- 
ity, which is defined as generally ex- 
ceeding $5,000. 

5) Intentional delinquency. Al- 
though the taxpayer has registered, 
there is evidence that he or she is in- 
tentionally failing to file tax returns. 

6) Nonregistration (licensing). The 
taxpayer has intentionally failed to ob- 


tain a certificate of registration. 

7) Concealment of assets. The tax- 
payer has attempted or has concealed 
or transferred assets to avoid enforce- 
ment or collection activity. 

8) Falsified tax returns. The tax- 
payer has willfully filed a false return. 

9) History of noncompliance. The 
taxpayer has a history of repeated non- 
compliance with filing requirements. 

10) Other related criminal activity. 
The taxpayer is involved in other crimi- 
nal activity involving fraud or other 
economic crime. 

11) Workload. There are sufficient 
investigative resources to assign the 
case to criminal investigation person- 
nei. 

12) Targeted compliance projects. 
The taxpayer’s violation is an example 
of a specific enforcement problem which 
has been targeted for criminal enforce- 
ment due to a reasonable good faith 
belief of criminal activity by some mem- 
bers of the targeted industry. 

13) Refused cooperation. The tax- 
payer refused to comply with reason- 
able requests to provide records, tax 
returns, and asset information. The tax- 
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payer may exercise his or her right 
against self-incrimination without im- 
pacting the decision to prosecute. 

The guidelines then instruct that, 
using the list above, the bureau deter- 
mine whether aggravating factors ex- 
ceed mitigating factors. Once these fac- 
tors have been reviewed, the guidelines 
provide that, in order to make a crimi- 
nal prosecution recommendation and 
referral, the following must exist: 

1) Probable cause. A case will be re- 
ferred only after evidence establishes 
“probable cause” that a crime was com- 
mitted. However, a referral without rec- 
ommendation for prosecution can be 
made in order to obtain investigative 
assistance, such as issuance of subpoe- 
nas, search warrant applications, or 
legal advice. 

2) Clear and convincing evidence. 
There must be clear and convincing 
evidence of a willful intent to evade 
taxes. 

3) Intent or willfulness. Where intent 
is not specified as an element of a crime 
in the statute, it is the policy of the de- 
partment that intent be included as a 
required element of proof.® Generally, 
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the department will prove the taxpayer 
a) had knowledge of the violation; b) had 
the ability and control to avoid commit- 
ting the violation; and c) received some 
benefit from the violation. 

4) Payment. Voluntary payment may 
be relevant to intent and willfulness, 
but will not preclude criminal prosecu- 
tion. 

5) Civil Remedies. The availability 
of civil enforcement options is not a fac- 
tor in the decision to refer a case. 

6) Mitigating Factors. If mitigating 
factors, such as age or health, have a 
direct effect on a taxpayer’s capability 
to pay the tax, they will be taken into 
account. 

While some of the guidelines are 
vague and ambiguous, there are certain 
conclusions that can be drawn. For ex- 
ample, it can be to the taxpayer’s ad- 
vantage to make voluntary disclosure. 
Further, if the liability exceeds $5,000, 
there is a greater likelihood that a 
taxpayer’s case will be handled crim- 
inally. Also, a history of noncompliance 
will work against the taxpayer. Signifi- 
cantly, voluntary payment, by itself, 
may not prevent prosecution. Notwith- 
standing the amount involved, if the 
violation is targeted under a specific 
compliance program, the risk of pros- 
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ecution will be greatly increased. For 
example, the department has currently 
designated §212.085, the issuing of false 
re-sale certificates, primarily in the 
Miami and Ft. Lauderdale areas, as a 
targeted compliance issue even though 
such cases usually involve amounts less 
than $5,000. 

Finally, particularly flagrant acts 
may lead to prosecution. The failure to 
collect tax rarely would be pursued. 
But, in one case, a retail jeweler at- 
tempted to avoid collecting sales taxes 
by preparing sham invoices and send- 
ing empty boxes out of state in an at- 
tempt to make it appear that the mer- 
chandise had been sold to out-of-state 
purchasers. This flagrant activity re- 
sulted in prosecution, notwithstanding 
the relatively minor status assigned to 
it in the statutory scheme. 

Knowledge of these guidelines is an 
important aid to practitioners evaluat- 
ing the seriousness of their client’s non- 
compliance with Florida’s sales tax 
laws. It can also be useful in arguing to 
the prosecuting authorities that the 
particular case at hand is contrary to 
their own policies. The guidelines also 
highlight the importance of clients im- 
mediately obtaining representation 
upon being contacted by an investiga- 
tor before serious mistakes are commit- 
ted. There is a joke among tax lawyers 
about receiving a phone call from a cli- 
ent who advises that criminal investi- 
gators have just left the client’s office. 
The lawyer inquires, “What did you tell 
them?,” to which the client responds, 
“Nothing.” The lawyer then inquires, 
“How long were they there?,” to which 
the client responds, “Two hours.” It is 
not unusual to find that a client has 
turned over all his or her records, has 
discussed the matter in great detail 
with an investigator, has signed a state- 
ment of rights waiving his or her rights, 
and has submitted to a tape recording 
in which he or she has admitted culpa- 
bility. It is equally important that the 
complete legal and factual background 
surrounding the taxpayer’s business, 
records, and activities be fully explored, 
analyzed, and understood in light of the 
guidelines to determine whether the 
taxpayer is at risk and whether coop- 
eration may be in the client’s best in- 
terest. 


1 From October to December 1992, Florida 
provided amnesty from criminal prosecution 
to those who reported taxes due and pay- 
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able on or before June 1, 1992. See Fla. Laws 
ch. 92-320. 

2 Statistics provided by the Department of 
Revenue, Bureau of Enforcement, February 
6, 1995. 

3 Cash v. State, 628 So. 2d 1100 (Fla. 1993), 
held that the relationship of a dealer with 
the state is one of agent/principal and not 
debtor/creditor, thus permitting prosecution 
under the general theft statute. 

4 Each tax period constitutes a separate 
violation so that a separate crime is charge- 
able for each distinct month that monies are 
not reported and paid. State v. H.M. Bowness 
Oil, Inc., 522 So. 2d 73 (Fla. 5th D.C.A. 1988); 
State v. Sun City Oil Company, Inc., 522 So. 
2d 474 (Fla. 5th D.C.A. 1988). 

5 Interview with David Skinner, chief, Bu- 
reau of Enforcement, Criminal Investiga- 
tions on February 1, 1995. 

® Fra. Star. §895.02; State v. Sun City Oil 
Company, Inc., 522 So. 2d 73. 

7 Interview with David Skinner, chief, Bu- 
reau of Enforcement, Criminal Investiga- 
tions on February 1, 1995. 

8 Criminal Prosecution Policy of the De- 
partment of Revenue, Internal Management 
Memorandum. 

® This guideline may be based upon deci- 
sions in State v. Sun City Oil Company, Inc., 
and State v. H.M. Bowness Oil, Inc., in which 
the court read the element of criminal in- 
tent into the statute at issue. 
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BUSINESS LAVV 


Acquisitions of Troubled Businesses: 
A Comparison of the Bankruptcy 
and Nonbankruptcy Alternatives 


cquisitions of troubled busi- 
nesses pose both difficult 
problems and enticing op- 
portunities. In alraost every 
situation, financially troubled busi- 
nesses are sorely in need of cash to meet 
operating expenses and apply to debt 
reduction. Anyone considering the ac- 
quisition of the stock or assets of a 
troubled business should consider 
whether the parties’ goals could be bet- 
ter achieved in a bankruptcy or non- 
bankruptcy transaction. If approached 
properly, a sophisticated acquiror can 
purchase the troubled business or its 
assets at a bargain price while struc- 
turing the deal in such a way as to add 
new value to the target’s lenders, unse- 
cured creditors, employees, and equity 
holders. If approached improperly, the 
acquisition of a troubled business or its 
assets may result in the assumption of 
unknown or unwanted liabilities as well 
as potentially debilitating litigation 
from the company’s creditors, share- 
holders, and others. 

The first section of this article dis- 
cusses the advantages of acquiring a 
troubled business through a consen- 
sual, out-of-court transaction. The sec- 
ond section discusses the advantages 
and disadvantages of the acquisition of 
a troubled business through use of Ch. 
11 of the Bankruptcy Code.' The third 
section deals briefly with the acquisi- 
tion of a troubled business through a 
pre-negotiated or prepackaged plan of 
reorganization. 


The Nonbankruptcy 
Alternative 

Many of the “advantages” of acquir- 
ing a troubled business outside of bank- 
ruptcy could more accurately be char- 
acterized as disadvantages of acquiring 
a troubled business in bankruptcy. It is, 
in fact, many of these disadvantages 
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that make the nonbankruptcy alterna- 
tive far quicker, less expensive, and less 
complicated than the bankruptcy alter- 
native. 

The Fishbowl Effect. A company that 
files for bankruptcy is effectively re- 
quired to operate in a fishbowl, disclos- 
ing to the world its assets, liabilities, 
creditors, customers, suppliers, rev- 
enues, and other proprietary informa- 
tion.? Potentially most damaging is the 
fact that the debtor’s officers and other 
key employees will be subject to exami- 
nation on an almost at-will basis by any 
party in interest.* Moreover, this addi- 
tional disclosure, as well as the stigma 
associated with bankruptcy, may cause 
an erosion of confidence of key constitu- 
encies including employees, vendors, 
lenders, and the equity markets, as well 
as the perception of a fire sale which 
could cause the debtor’s assets to fetch 


a significantly lower sales price than 
they might otherwise demand outside 
of bankruptcy. 

Cost and Time. A bankruptcy acqui- 
sition will typically be more expensive 
and take more time than a nonbank- 
ruptcy acquisition. In bankruptcy, the 
debtor and other parties in interest are 
required to follow an elaborate set of 
rules and procedures which are not ap- 
plicable outside of bankruptcy. For ex- 
ample, the debtor is required to obtain 
bankruptcy court approval for any ac- 
tion taken or transaction entered into 
outside the ordinary course of its busi- 
ness,‘ and give notice of these actions 
to its creditors.® As a result of these com- 
plicated rules and procedures, lawyers 
tend to play a larger role in bankruptcy 
transactions than they would outside 
of bankruptcy. Furthermore, in addition 
to the documentation that is required 
outside of bankruptcy, a bankruptcy 
sale requires either a motion and order 
if the sale is conducted outside a plan 
of reorganization, or a plan and disclo- 
sure statement if the sale is consum- 
mated as part of a plan, thereby increas- 
ing the cost and further slowing down 
the process. 

Another factor that tends to multi- 
ply the cost and time of a bankruptcy 
transaction is the increased number of 
parties which must be appeased. In a 
nonbankruptcy sale, the seller can typi- 
cally choose which parties to involve in 
the sale negotiations. These parties will 
generally include the company’s lend- 
ers and other major secured creditors 
and, under certain circumstances, some 
of the company’s iargest vendors or cus- 
tomers. In contrast, bankruptcy tends 
to empower smaller creditors who, 
through their representation by a credi- 
tors’ committee,® are likely to be given 
far more influence than they would oth- 
erwise have. Other constituencies such 
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as equity security holders or employees 
may also be given the additional clout 
that comes from having their own 
committee. As a result of this addi- 
tional leverage, as well as the involve- 
ment of attorneys at each stage of the 
process, there is an increased incentive 
for, and likelihood of, aggressive litiga- 
tion. Worse yet, in bankruptcy, the 
debtor is generally responsible for pay- 
ing the attorneys, accountants, invest- 
ment bankers, and other professionals 
retained by any committees appointed 
in the case, as well as the fees incurred 
by its lenders. In an out-of-court sale, 
each party will typically bear its own 
costs with the possible exception of se- 
nior lenders who may be in a position 
to require the seller to pay its attorneys’ 
fees in certain circumstances. These 
fees, however, will typically be far less 
than they would be in a bankruptcy 
sale. 

Appointment of Trustee. Although 
rare, a court may appoint a Ch. 11 
trustee to operate the debtor’s busi- 
ness.’ The appointment of a Ch. 11 
trustee is not only a potentially expen- 
sive event, but may have a salutatory 
effect on the company’s employees, lend- 
ers, major suppliers, and customers, 
thereby decreasing significantly the 
value of the company’s business or as- 
sets which it seeks to sell. 


The Bankruptcy Alternative 

Depending on the circumstances, 
bankruptcy may be a more desirable or 
even necessary environment in which 
to sell a troubled business. Bankruptcy 
is particularly effective in holding off 
creditors who are seeking to be paid 
past due balances or foreclose on the 
debtor’s assets, fostering negotiation 
between different creditor constituen- 
cies, permitting the debtor to avoid cer- 
tain types of financial, contractual, and 
other obligations, and liquidating cer- 
tain types of claims far more quickly 
and less expensively than could be ac- 
complished outside of bankruptcy. 

The Automatic Stay. One of the most 
important benefits of bankruptcy is the 
automatic stay, which is intended to 
give the debtor breathing room from its 
creditors.* The automatic stay prevents, 
among other things, the commencement 
or continuation of any lawsuit that was 
or could have been commenced before 
the filing of the bankruptcy petition, 
any act to collect a prebankruptcy debt, 
the enforcement against the debtor or 
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property of the debtor’s estate of a judg- 
ment obtained before commencement 
of the case, and any act to obtain pos- 
session of property of the estate, to ex- 
ercise control over property of the es- 
tate, or to create, perfect, or enforce any 
lien against property of the estate. Be- 
cause the automatic stay prevents 
creditors from suing the debtor, seek- 
ing to collect on past due balances and 
foreclosing on property of the debtor’s 
estate, the automatic stay will give the 
debtor additional time to market the 
company, negotiate with creditors, or 
consummate a sale. 

Ability to Obtain Financing. Lenders 
and trade creditors may be unwilling 
to extend credit to a troubled business 
outside of bankruptcy for fear of being 
left with a large claim in a future bank- 
ruptcy. In bankruptcy, however, these 
same parties may be more willing to 
extend credit, content with the knowl- 
edge that the credit they extend after 
bankruptcy will be accorded priority of 
payment as an expense of administra- 
tion in accordance with §§503(b) and 
507(a)(1) of the Bankruptcy Code. To 
the extent necessary, after notice and 
a hearing, a debtor may also be able to 
give lenders “super-priority” claims 
with preference over all other expenses 
of administration,’ or even grant liens 
with priority over existing liens.'° 
Bankruptcy may, therefore, provide sig- 
nificant financing opportunities to a 
business that is no longer able to ob- 
tain trade or other credit outside of 
bankruptcy. 

Ability to Sell Assets Free and Clear 
of Liens. Another major advantage of 
acquiring a troubled business through 
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a bankruptcy sale is that the Bank- 
ruptcy Code permits the sale of assets 
free and clear of all liens if the sales 
price is greater than the “aggregate 
value” of all liens on the property being 
sold. This may give the debtor the abil- 
ity to transfer assets free and clear of 
liens when the dollar amount of liens is 
greater than the value of the assets 
being sold." For example, in an asset 
sale outside of bankruptcy, absent an 
agreement to the contrary, the pur- 
chaser would take assets subject to the 
full amount of any liens secured by such 
property or, more typically, the full 
amount of the liens less the purchase 
price. The Bankruptcy Code, however, 
permits the sale of property free and 
clear of all liens provided that the liens 
attach to the sale proceeds, thus pro- 
viding a significant advantage to a 
bankruptcy sale. 

The Stalking Horse Effect. Any sale 
of the debtor’s assets outside the ordi- 
nary course of the debtor’s business 
must be approved by the bankruptcy 
court.!? Because of the necessity for 
bankruptcy court approval, every acqui- 
sition agreement will necessarily be 
subject to higher and better offers at or 
before the sale hearing. This necessity 
for bankruptcy court approval gives the 
debtor the unique ability to continue 
shopping its assets after having entered 
into an acquisition agreement, effec- 
tively turning the purchaser into a 
stalking horse. Other interested parties 
are then able to bid for the assets at a 
sale hearing, thus permitting the debtor 
to maximize the sales price for the ben- 
efit of its creditors. 

Rejection of Burdensome Contracts 
and Leases. A bankruptcy debtor has 
the right to reject executory contracts 
and unexpired leases to the extent that 
rejection would be in the best interest 
of the debtor’s estate.’* The rejection of 
a contract or lease constitutes a breach 
of such contract or lease immediately 
before the date of the filing of the peti- 
tion."* Any claim for damages that the 
other party to the contract or lease may 
have against the debtor is, therefore, 
treated as a prebankruptcy claim to the 
extent the obligation is not otherwise 
secured. The ability to reject executory 
contracts and unexpired leases may be 
particularly valuable in situations in 
which the debtor is party to above mar- 
ket contracts or leases, or the purchaser 
does not wish to be bound by certain 
contracts such as employment con- 
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tracts, leases, supply contracts, or al- 
most any other type of contract that the 
debtor may have entered into prior to 
bankruptcy. The threat of rejection may 
also give the debtor or purchaser addi- 
tional leverage to renegotiate the con- 
tract or lease. 

Lien Avoidance. Abankruptcy debtor 
also has the right pursuant to §544 of 
the Bankruptcy Code to avoid certain 
transfers of property of the debtor, in- 
cluding unperfected liens and security 
interests in the debtor’s property. Like- 
wise, the debtor can avoid certain liens 
and security interests that were per- 
fected in the 90 days before the com- 
mencement of the bankruptcy case (one 
year in the case of “insiders”),” to the 
extent those liens or security interests 
are not supported by a “contemporane- 
ous” exchange of value.'* Thus, for ex- 
ample, if a lender advanced funds on 
April 1 but failed to perfect its security 
interest until April 20, the debtor could 
likely avoid that security interest if it 
filed for bankruptcy on or before July 
19, 90 days after the debtor’s April 20 
“transfer” of an interest in its property. 
The ability to avoid a lien or security 
interest could be particularly beneficial 
in an acquisition situation in which all 
or substantially all of the debtor’s as- 
sets are encumbered by a lien or secu- 
rity interest in an amount greater than 
the value of the debtor’s assets. 

Elimination of Unknown or 
Unmatured Claims. As a general rule, 
the confirmation of a plan of reorgani- 
zation discharges the debtor from any 
debt that arose before the date of con- 
firmation. The term “debt” is defined to 
include any and all rights to payment, 
regardless of whether such right is liq- 
uidated, unliquidated, fixed, contin- 
gent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or 
unsecured.” A bankruptcy can, there- 
fore, discharge the debtor from un- 
known, contingent, or unmatured 
claims that a purchaser would be un- 
willing to assume. The bankruptcy dis- 
charge might be particularly important 
in a number of situations, including 
where the debtor’s books and records 
are sufficiently unreliable to permit the 
purchaser to determine the extent of 
the debtor’s liabilities. Although the 
courts are split on this issue, the bank- 
ruptcy discharge may also permit the 
purchaser to acquire the debtor’s assets 
free and clear of “successor liability” 
claims such as product liability claims 


arising from goods manufactured prior 
to the date of bankruptcy, notwith- 
standing that the accident ultimately 
giving rise to the claim may not occur 
until well after the date of discharge.® 

Ability to Bind Alli Creditors. Because 
a bankruptcy court order or a confirmed 
plan of reorganization will bind all of 
the debtor’s creditors, regardless of 
whether those creditors vote to accept 
or reject a plan,” or object to an asset 
sale,” bankruptcy has a unique ability 
to foster negotiations between 
parties. A bankruptcy, or even the risk 
of a bankruptcy may, therefore, serve 
to increase the debtor’s or purchaser’s 
leverage in negotiating with the 
debtor’s creditors, including its secured 
creditors. In addition to binding credi- 
tors, a bankruptcy court order approv- 
ing the sale will, at a minimum, con- 
tain an implicit finding that the sale 
was fair, thereby minimizing the likeli- 
hood that the sale will be attacked later 
as a fraudulent transfer.” 

Flexibility of Consideration. The ac- 
quisition of a troubled business as 
part of a plan of reorganization may 
offer the purchaser the opportunity to 
be more creative in structuring the type 
of consideration offered than would be 
possible absent a bankruptcy. For ex- 
ample, the purchaser may be able to 
acquire at a discount secured or unse- 
cured claims against the debtor’s estate, 
which can then be tendered or waived 
as part or full consideration for the sale. 
The holder of a secured claim may also 
“bid in” the amount of the secured in- 
debtedness in connection with an asset 
sold outside a plan of reorganization.” 
Under certain limited circumstances, 
the purchaser can also issue securities 
to the debtor’s other creditors as part 
of a plan of reorganization, without ne- 
cessity of registering those securities 
under the Securities Act of 1933.% Ac- 
quiring a troubled business as part of a 
plan of reorganization also makes it far 
easier than would otherwise be possible 
to reach an agreement under which all 
or part of the sales price is paid over 
time, either on a secured or unsecured 
basis. 

Exemption From Payment of Stamp 
Taxes. Section 1146(c) of the Bank- 
ruptcy Code provides that “the issu- 
ance, transfer, or exchange of a secu- 
rity, or the making or delivery of an 
instrument of transfer under a plan... 
may not be taxed under any law impos- 
ing a stamp tax or similar tax.” Thus, 


the transfer of securities as well as the 
recording of a real property deed or 
mortgage is not subject to a recording 
tax to the extent the transfer is provided 
for under a confirmed plan of reorgani- 
zation. When a sale includes the trans- 
fer of real property or the issuance or 
transfer of securities, a bankruptcy sale 
may thus reduce transaction costs. 

Ability to Liquidate Claims and Settle 
Lawsuits. In many situations, bank- 
ruptcy can be used to expedite the liq- 
uidation of claims and the settlement 
of lawsuits against the debtor. This may 
be particularly useful in situations in 
which the debtor is a defendant in mul- 
tiple pieces of litigation. The Bank- 
ruptcy Code also provides a procedure 
pursuant to which certain unliquidated 
or unmatured claims may be esti- 
mated.** To the extent these claims 
arose before the filing of the bankruptcy 
petition, they will then be treated as 
general unsecured claims against the 
debtor’s estate. 

Tax Considerations. A sale of assets 
as part of an out-of-court restructuring 
may be treated less favorably for fed- 
eral income tax purposes than would 
the same transaction inside of bank- 
ruptcy. For example, a corporation must 
generally recognize as gross income for 
federal tax purposes, the amount of in- 
debtedness that its creditors cancel in 
connection with a workout.” There is, 
however, an exception to this general 
rule to the extent that a company is 
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insolvent or the indebtedness is can- 
celed in connection with a bankruptcy 
case.”* A solvent company would thus 
be required to recognize cancellation of 
indebtedness income if the restructur- 
ing were carried on outside of bank- 
ruptcy, but not if completed as part of a 
bankruptcy case. In either event, the 
debt cancellation will result in the re- 
duction or elimination of net operating 
losses that the company could otherwise 
use to reduce future income. There may 
also be differences in the availability of 
net operating loss carryovers after a 
stock purchase, depending on whether 
the acquired company was in bank- 
ruptcy at the time of the acquisition.” 


Pre-negotiated 
Bankruptcy Plans 

Pre-negotiated or prepackaged bank- 
ruptcy plans offer many of the advan- 
tages of a bankruptcy transaction, to- 
gether with the significant time and 
cost savings offered by an out-of-court 
sale. A company which is able to nego- 
tiate a sale with a purchaser and gain 
the approval of its major constituencies 
outside of bankruptcy can often file a 
bankruptcy petition, the required state- 
ments and schedules of assets and li- 
abilities, and a plan of reorganization 
and disclosure statement on the same 
day. It is then possible to emerge from 
bankruptcy in as little as 45 to 75 days, 
depending on the speed with which the 
bankruptcy court is willing to usher the 
case through the bankruptcy process. 

The pre-negotiated plan process is not 
only quicker than a traditional bank- 
ruptcy in which a plan and disclosure 
statement are not filed until several 
months after the bankruptcy petition 
is filed, but it may also be significantly 
less expensive. Because the debtor is in 
bankruptcy for only a short period, 
there is often little time for committees 
to form, opponents to gather support- 
ers or mount a meaningful objection to 
a proposed plan of reorganization, or for 
lawyers to commence extensive litiga- 
tion, as in a traditional bankruptcy 
case. At the same time, a prepackaged 
or pre-negotiated plan of reorganization 
offers many of the advantages of a tra- 
ditional bankruptcy, including the au- 
tomatic stay of ail litigation, the ability 
to sell assets free and clear of liens, the 
ability to reject burdensome executory 
contracts and unexpired leases and to 
avoid liens, the elimination of unknown 
or unmatured claims, exemptions from 


the payment of stamp and similar 
taxes, exemptions from certain securi- 
ties laws, the ability to be creative in 
the type of consideration offered to 
creditors, the tax advantages of a bank- 
ruptcy, and the ability to bind all credi- 
tors to a confirmed plan of reorganiza- 
tion. 


Conclusion 

Anyone contemplating the purchase 
or sale of the stock or assets of a 
troubled business should consider both 
the bankruptcy and nonbankruptcy al- 
ternatives. If properly structured, the 
parties may be able to add value with- 
out increasing the cost of the 
acquisition. 
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must exceed amount of debt secured by lien 
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§101(31). 
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manufacturer only if “(i) events occurring 
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re White Motor Credit Corp., 75 B.R. 944 
(Bankr. N.D. Ohio 1987) (court enjoined suit 
against successor company based on post- 
sale accident allegedly occurring as a result 
of prebankruptcy negligence in connection 
with manufacture of truck). 

19 See 11 U.S.C. §1141(a). 

20 Section 363(m) of the Bankruptcy Code 
provides that absent a stay pending appeal, 
the reversal or modification on appeal of a 
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sale to an entity that purchased property in 
good faith. 

21 Florida has adopted the Uniform Fraudu- 
lent Transfer Act which is codified in Fia. 
Stat. ch. 726. 

22 See 11 U.S.C. §363(k). 
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24 See, e.g., 11 U.S.C. §502(c) (providing for 
the estimation of certain contingent or 
unliquidated claims). 

2 See, e.g., U.S. v. Kirby Lumber Co., 284 
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Same-Gender Sexual Harassment: 
But Is It Discrimination Based on Sex? 


hether same-gender 

sexual harassment is 

actionable under Title VII 

of the Civil Rights Act is 
now being hotly debated in the courts.! 
Those courts that hold that same-sex 
harassment is actionable deem the gen- 
der of the parties irrelevant. These 
courts consider only the discriminatory 
effects of harassment upon the 
individual’s terms and conditions of 
employment. They ask simply: Was the 
conduct based on sex and, if so, did it 
adversely affect the victim’s employ- 
ment status? Other courts have not 
been as receptive to the idea that the 
victims of harassment should be pro- 
tected against workplace discrimina- 
tion regardless of the harasser’s gen- 
der or sexual orientation. These latter 
courts have placed great emphasis on 
the notion that to be actionable, sexual 
harassment literally requires a clash 
between individuals of the opposite gen- 
der. These courts read Title VII liter- 
ally: It prohibits gender discrimination 
and gender discrimination only. To date, 
the courts appear to be hopelessly di- 
vided on the issue of same-gender 
sexual harassment. Given the split 
among the courts, employers would be 
well-advised to treat any type of harass- 
ment—whatever the source—as legally 
cognizable. 


Title Vil Framework 

The text of Title VII of the Civil 
Rights Act of 1964 makes it unlawful 
for an employer “to discriminate against 
any individual with respect to his com- 
pensation, terms, conditions, or privi- 
leges of employment, because of such 
individual’s . . . sex.” In Meritor Sav- 
ings Bank, FSB v. Vinson, 477 U.S. 57 
(1986), the U.S. Supreme Court estab- 
lished for the first time that sexual ha- 
rassment may form the basis of a claim 
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of sex discrimination under Title VII. 
In that case, the Supreme Court set out 
the two predicates upon which a Title 
VII claim for sexual harassment could 
be based: 1) harassment in which a su- 
pervisor conditions employment or em- 
ployment benefits on sexual favors 
(quid pro quo harassment); or 2) harass- 
ment that creates a hostile or offensive 
working environment.’ In a quid pro 
quo case, the plaintiff must establish 
that a superior required sexual favors 
in return for job benefits, including not 
being terminated. However, to make a 
claim for hostile or offensive working 
environment, it is now well-settled that 
the plaintiff must satisfy four elements: 

1) the employee belongs to a protected 
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group; 

2) the employee was subjected to un- 
welcome sexual harassment; 

3) the harassment was based on sex; 
and 

4) the harassment altered the terms 
and conditions of employment.‘ 

Although the courts seem to agree on 
what the elements for a prima facie case 
for either claim are, they are split on 
who may assert the claim. That is, the 
courts disagree on whom Congress in- 
tended to include in the protected 
group—only persons who are sexually 
harassed by members of the opposite 
sex or all persons sexually harassed, 
notwithstanding the gender of their 
harassers. Because the legislative his- 
tory sheds little light on congressional 
intent in enacting the sexual discrimi- 
nation provision of Title VII,° the courts 
have had difficulty reconciling the 
statutory language of Title VII and the 
evolving law on sexual harassment. 


The EEOC Position® 

The EEOC takes the position that 
same-gender harassment, as a theory 
of recovery for sex discrimination, could 
be a violation of Title VII. The EEOC 
Compliance Manual states: 


The victim does not have to be of the oppo- 
site sex from the harasser. Since sexual ha- 
rassment is a form of sex discrimination, the 
crucial inquiry is whether the harasser 
treats a member or members of one sex dif- 
ferently from members of the other sex. The 
victim and the harasser may be of the same 
sex where, for instance, the sexual harass- 
ment is based on the victim’s sex (not on the 
victim’s sexual preference) and the harasser 
does not treat employees of the opposite sex 
the same way. 


2 EEOC Compliance Manual 

§615.2(b)(3) (emphasis in original). 
However, while the compliance 

manual makes same-gender harass- 


| 

7 
| 


ment actionable where members of the 
opposite sex are treated differently, the 
same may not be true if the harassment 
is instead based on sexual preference. 
In the latter case, the EEOC’s position 
is as follows: “If a male supervisor ha- 
rasses a male employee because of the 
employee’s homosexuality, then the 
supervisor’s conduct would not be 
sexual harassment, since it is based on 
the employee’s sexual preference, not on 
his gender.”’ Thus, pursuant to the 
EEOC Compliance Manual, homo- 
sexual sexual harassment is not action- 
able per se, but same-gender sexual 
harassment could be actionable in cases 
where the harasser does not treat em- 
ployees of the opposite sex the same 
way. Unfortunately, the EEOC’s posi- 
tion requires employers to make overly 
fine distinctions regarding an em- 
ployee’s motives when addressing these 
types of complaints. 


In the Courts 
* Homosexuality Not Protected 

It is well established that discrimi- 
nation because of homosexuality is not 
covered by Title VII.* Thus, people who 
are harassed because they are homo- 
sexual are not protected by federal law.® 
The harassment of a homosexual, to be 
actionable, must be based on the fact 
that the harasser does not treat mem- 
bers of the opposite sex in the same 
way. As discussed above, the EEOC 
clearly acknowledges this distinction. 
The courts, however, have not always 
focused on what is undeniably a subtle 
distinction. For example, in Garcia v. 
Elf Atochem North America, 28 F.3d 
446, 451-52 (5th Cir. 1994), which is cur- 
rently the only court of appeals decision 
directly on point, the Fifth Circuit sum- 
marily rejected a same-gender harass- 
ment claim. 

Prior to the Garcia decision, the few 
federal courts that had addressed the 
issue had consistently held, albeit with- 
out extensive discussion, that Title VII 
prohibited a quid pro quo claim of ho- 
mosexual sexual harassment.’ The 
courts have disagreed, however, on the 
question of a cognizable hostile environ- 
ment claim by a member of the same 
sex as the harasser. The courts are 
evenly divided; some hold the claim 
under Title VII to be actionable" while 
others refuse to recognize such a 
claim.” Those courts that do recognize 
same-gender sexual harassment claims 
allow claims that involve homosexual 


The harassment of a 
homosexual, to be 
actionable, must be 
based on the fact 
that the harasser 
does not treat 
members of the 
opposite sex in the 
same way 


advances but not bisexual advances, 
reasoning that where a supervisor sub- 
jects members of either gender to sexual 
harassment, the supervisor is not dis- 
criminating against one sex to the ex- 
clusion of the other. 
Same-Sex Sexual Harassment Claims 
Are Actionable 

The 11th Circuit Court ofAppeals has 
not yet squarely addressed the issue, 
but several district courts in the circuit 
have been confronted with the claim 
and have uniformly held that 
unwelcomed homosexual harassment, 
whether a quid pro quo or hostile envi- 
ronment claim, may also state a viola- 
tion of Title VII. For example, inJoyner 
v. AAA Cooper Transportation, 597 F. 
Supp. 537 (M.D. Ala. 1983), aff’d with- 
out opinion, 749 F.2d 732 (11th Cir. 
1984), the Middle District of Alabama 
held that a male employee had success- 
fully established a prima facie case of 
quid pro quo sexual discrimination 
based on unwelcome homosexual ad- 
vances by his manager. Without expla- 
nation, the court held that the plain- 
tiff, by virtue of being a male, was a 
member of the protected class and con- 
sequently could bring a claim under 
Title VII. Id. at 542. In so holding, the 
Joyner court cited to Henson v. City of 
Dundee, 682 F.2d 897, 903 (11th Cir. 
1982), for the proposition that a plain- 
tiff need only aver he or she is a male 
or a female to be a member of a pro- 
tected class. Joyner, 597 F. Supp. at 542. 

In McCoy v. Johnson Controls World 
Services, Inc., 878 F. Supp. 229 (S.D. Ga. 
1995), the court was faced with a hos- 
tile environment claim, involving alle- 
gations of sexual and racial harassment 
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made by a white female against two 
black female co-workers. In denying 
defendant’s motion to dismiss the 
sexual harassment claim, the court also 
relied on Henson, 682 F.2d at 903, for 
the proposition that a plaintiff need 
only aver he or she is a male or a fe- 
male to meet the element that he or she 
is a member of a protected class. Con- 
sequently, both the Joyner and McCoy 
courts held that either a male or female 
who is sexually harassed by a member 
of the same sex is a member of the pro- 
tected group. To prove the third prima 
facie element—that the conduct was 
based on sex—the plaintiff must dem- 
onstrate that the harasser did not treat 
members of the sex other than the vic- 
tim in a similar manner. Id. at 232. The 
McCoy court, however, was careful to 
note that, in accordance with Henson, 
Title VII does not apply to bisexuals 
who harass both men and women. 
McCoy, 878 F. Supp. at 232. The court 
reasoned that sexual harassment must 
be based on sex and when a bisexual 
supervisor subjects men and women to 
the same treatment, “ ‘the sexual ha- 
rassment would not be based upon sex 
because men and women are accorded 
like treatment.’ ” Id. at 232 (quoting 
Henson, 682 F.2d at 903). 

It was not until the decision in 
Prescott v. Independent Life and Acci- 
dent Insurance Co., 878 F. Supp. 1545 
(M.D. Ala. 1995), that a more extensive 
explanation supporting a same-sex ha- 
rassment claim was articulated. In 
Prescott, the Alabama district court de- 
nied defendants’ motion for summary 
judgment, holding that a male plain- 
tiff’s complaint established the ele- 
ments of quid pro quo sexual harass- 
ment. The court held that “the gender 
of the person who requests [sexual] fa- 
vors is not relevant.” Jd. at 1550. In 
reaching this result, the court asserted 
that in enacting Title VII, Congress in- 
tended to prohibit discrimination based 
on “sex” generally, not just sexual dis- 
crimination perpetrated by a member 
of the opposite sex. Id. Specifically, the 
court reasoned that if Congress in- 
tended to prevent only heterosexual 
sexual harassment, Congress, in draft- 
ing Title VII, would have used the term 
“member of the opposite sex” instead of 
the unmodified word “sex.” Jd. In reject- 
ing the argument that Congress in- 
tended to remedy only the situation of 
a powerless group that is disadvantaged 
by a dominant group, i.e., a female in a 


male-dominated environment, the 
court noted that if that were true, a 
white plaintiff could never have a cog- 
nizable claim under Title VII because 
he or she is a member of the “dominant” 
race. Id. Since the Supreme Court has 
consistently allowed whites to assert 
racial discrimination claims under Title 
VII, the Prescott court dismissed the 
argument as untenable. 

Recently, a company was hit with a 
$1.7 million judgment in a same-sex 
harassment case, before U.S. District 
Judge Clyde Atkins in the Southern 
District of Florida. 

Same-Sex Sexual Harassment Claims 
Are Not Actionable 

To date, there is only one district 
court decision within the 11th Circuit 
that has rejected same-sex sexual ha- 
rassment claims. Fredette v. BFB Man- 
agement Associates, No. 94-325-Civ-Orl- 
18 (M.D. Fla. Sept 11, 1995) (“The term 
‘sex’ as used in Title VII is not synony- 
mous with ‘sexual preference.’ ”). 

Those courts that have deemed such 
claims not cognizable under Title VII 
have done so largely on the ground that 
Congress’ concern in enacting Title VII 
was “an imbalance of power and an 
abuse of that imbalance by the power- 
ful, which results in discrimination 
against a discrete and vulnerable 
group.”’* The case frequently cited is 
Goluszek v. Smith, 697 F. Supp. 1452, 
1456 (N.D. Ill. 1988), in which the court 
granted a motion to dismiss, reasoning 
that sexual harassment that is action- 
able “is the exploitation of a powerful 
position to impose sexual demands or 
pressures on an unwilling but less pow- 
erful person.” In other words, the court 
concluded that only persons who are 
treated as inferiors because of their sex 
(i.e., women), are members of the group 
Congress intended to protect since the 
goal of Title VII was equal employment 
opportunity. Since the plaintiff was a 
male in a male-dominated environment, 
he could not have been singled out as 
inferior because of his sex. On this ba- 
sis, the Goluszek court concluded that 
the plaintiff may have been harassed 
because he was a male, but that harass- 
ment was not the kind which created 
an anti-male environment; therefore, 
plaintiff had no actionable sexual ha- 
rassment claim under Title VII. Jd. at 
1456. 

Similarly, in Polly v. Houston Light- 
ing & Power Co., 803 F. Supp. 1 (1992), 
adopted in part by, 825 F. Supp. 135 


(S.D. Tex. 1993), a former male em- 
ployee alleged that during the course 
of his employment he was sexually ha- 
rassed by other male employees. 

Following the reasoning in Goluszek, 
the court in Polly held that Congress’ 
intent in enacting Title VII was to “es- 
tablish equal employment opportunities 
for women and not the type of conduct 
complained of by the plaintiff.” Polly, 
803 F. Supp. at 5. As such, the court 
refused “to go beyond the ordinary and 
historical interpretation of Title VII to 
fashion a remedy” for same-sex sexual 
harassment. Id. at 6. 

Last year, the Fifth Circuit became 
the highest court in the land to address 
the issue in Garcia v. Elf Atochem North 
America, 28 F.3d 446 (5th Cir. 1994). In 
Garcia, the Fifth Circuit, without dis- 
cussion, affirmed the lower court’s grant 
of a summary judgment to a corpora- 
tion, its plant manager, and plant fore- 
man in a Title VII action for sexual ha- 
rassment brought by a male employee. 
The Fifth Circuit’s refusal to allow a 
claim for same-sex sexual harassment 
gave further support for like refusals 
in other jurisdictions. 

For example, Vandeventer v. Wabash 
National Corp., 867 F. Supp. 790 (1994), 
on reconsideration, 887 F. Supp. 1178 
(N.D. Ind. 1995), a case in which a male 
employee brought a claim of sexual ha- 
rassment against his male supervisor, 
the district court granted defendant’s 
motion for summary judgment, and re- 
lied on the reasoning of Goluszek and 
Garcia in finding that there was no evi- 
dence that the plaintiff was harassed 
because he was a male, or that there 
was an atmosphere of oppression by a 
“dominant” gender. The court concluded 
that the plaintiff was merely “teased” 
or “razzed” when he was called a homo- 
sexual and that although this was an- 
noying, it did not constitute a claim 
under Title VII. Vandeventer, 867 F. 
Supp. at 796. 

Likewise, the court in Hopkins v. 
Baltimore Gas & Elec. Co. , 871 F. Supp. 
822, 835 (D. Md. 1994), denied a same- 
sex Title VII action. In that case, a male 
employee alleged that he was sexually 
harassed by his male supervisor with 
“jokes, comments, and gestures of a 
sexual nature.” Although there was evi- 
dence that the male defendant had ha- 
rassed both males and females, the 
court’s analysis addressed the issue of 
same-sex sexual harassment. In grant- 
ing defendant’s motion for summary 


judgment, the Hopkins court cited the 
text of Title VII for the proposition that 
the plain language of Title VII prohib- 
its sex discrimination, not sexual ha- 
rassment per se. In addition, the court 
reasoned that same-sex sexual harass- 
ment was distinct from sexual discrimi- 
nation in that “ ‘the harasser is really 
... preferring or selecting some mem- 
ber of his own gender for sexual atten- 
tion. He certainly does not despise the 
entire group, nor does he wish to harm 
its members, since he is a member him- 
self and finds others of the group sexu- 
ally attractive.’ ”!” Following the rea- 
soning in Goluszek, Polly, Garcia, and 
Vandeventer, the Hopkins court held 
that members of the protected group are 
those who are told by the offender’s 
words or actions that the victim is infe- 
rior because of the victim’s sex. Further- 
more, since there was evidence that 
defendant harassed both men and 
women, the court determined that the 
defendant did not impose burdens on 
the plaintiff which he would not place 
on the opposite sex. Hopkins, 871 F. 
Supp. at 835. 


Conclusion 

The continuing split in the courts will 
not be resolved in the near future. A 
cautious employer, of course, should 
continue to treat all claims of sexual 
harassment equally, i.e., with a prompt 
response and thorough corrective ac- 
tion. While employers have significant 
legal support to argue, on a motion to 
dismiss, that same-gender harassment 
does not state an actionable claim, the 
reasoning underlying those cases can 
be attacked. Most of the courts embrac- 
ing this proposition have done so on the 
theory that Title VII was designed to 
rectify a perceived imbalance of power 
between men and women in the work- 
place. This same rationale, of course, 
would undermine claims by white males 
for reverse discrimination. Arguably, 
male victims claiming same-gender 
harassment should have to demon- 
strate an atmosphere of anti-male ani- 
mus, in order to be afforded protection 
under Title VII, just as some courts 
have demanded that white males make 
an additional showing in reverse dis- 
crimination cases.* 

The same-gender harassment issue 
has forced the courts to reexamine the 
legal underpinnings of sexual harass- 
ment claims. Those courts who have 
expressed hostility to same-gender 
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claims have taken the opportunity to 
re-emphasize that sexual harassment 
originated as a form of sex discrimina- 
tion. Without gender bias, there is no 
claim. This renewed emphasis upon 
gender bias may have the additional 
effect of circumscribing heretofore ac- 
cepted heterosexual harassment claims 
by requiring plaintiffs to demonstrate 
more than simply dirty jokes or obsceni- 
ties were prevalent in the workplace.” 
It affords employers the opportunity to 
assert an additional ground for dis- 
missal in sexual harassment cases 
brought against heterosexual harass- 
ers: Unless the harassment specifically 
targets members of the opposite sex, it 
is not discrimination based upon sex.Q 
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FAMILY LAW. 


Guardian Ad Litem Programs: 
Where They Have Gone and 
Where They Are Going 


The co-authors of this article have watched 
the evolution of the use of guardians ad litem 
in Florida from several perspectives, includ- 
ing having been appointed since the earliest 
days as guardians ad litem in the state, par- 
ticipating in the drafting of the guardian ad 
litem statute and amendments thereto, train- 
ing of guardians ad litem statewide, and lob- 
bying for funding for guardians ad litem. 
Their perspectives are set forth to provide 
guidance and insight but, most importantly, 
to resurrect a movement to appropriate state- 
wide funding for the guardian ad litem pro- 
gram. 


ffective October 1, 1990, the 
Florida Legislature created 
a statutory mechanism for 
the appointment, qualifica- 
tions, and authority of guardians ad 
litem. However, guardians ad litem had 
been appointed by courts in the state 
prior to the enactment of the statute.' 
Guardians ad litem heralded the enact- 
ment of the statute, which provided de- 
finitive guidelines to follow, instead of 
having to rely upon statutory and case 
law from other jurisdictions to guide 
their actions. The statute ostensibly 
codified other states’ experiences, and 
the experiences of guardians ad litem 
in this state. The goals were set. The 
enthusiasm was great. Organizations 
such as the Academy of Florida Trial 
Lawyers volunteered enumerable hours 
to the program. The legislature pro- 
vided funding for a statewide organi- 
zation to oversee the establishment of 
guardian ad litem programs around the 
state and to assure the training and 
quality of those guardians.’ 
Although children are supposed to be 
a priority in this state and although, on 
a daily basis, the horrors inflicted upon 
children who have no voice are seen, 
legislative funding has diminished for 
the statewide guardian ad litem pro- 
gram as other judicial needs compete. 
Local guardian ad litem programs con- 
tinue, but there has not been adequate 
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funding to continue to update statewide 
training. Concerns of practitioners, liti- 
gants, and guardians ad litem around 
the state have escalated. Partially as a 
response to all that had occurred, ef- 
fective May 13, 1994, the guardian ad 
litem statutes were significantly 
amended. The purpose of this article is 
to analyze the current role of guardians 
ad litem, the training and experience 
necessary to properly perform their 
duties, how to identify situations when 
the duties are not properly performed, 
and what to do in those instances. 


Purpose for Appointment 
of Guardian Ad Litem 

Pursuant to F.S. §61.104 (1990), the 
court, in its discretion, may appoint a 
guardian ad litem “to represent the 
child” in any action for dissolution of 


marriage, modification, parental re- 
sponsibility, custody, or visitation. This 
appointment is within the discretion of 
the court to primarily “give the children 
of warring parents the independent rep- 
resentation they so desperately need 
....” Hunter v. Hunter, 540 So. 2d 235 
(Fla. 3d DCA 1989). However, the Fifth 
District Court of Appeal ruled in 
Misretta v. Misretta, 566 So. 2d 836 
(Fla. 5th DCA 1990), that a child’s due 
process rights were not violated by a 
trial court’s failure to appoint a guard- 
ian ad litem. The court stated that the 
interests of a minor are fully protected 
when interests of a parent who is a 
party are not adverse to the interests 
of the child. The guardian ad litem can 
also be used in paternity actions. 
Ownby v. Ownby, 639 So. 2d 135 (Fla. 
5th DCA 1994). 

In actions which involve any allega- 
tion of child abuse or neglect, as defined 
in FS. §415.503(3), “which allegation is 
verified and determined by the court to 
be well founded, the court shall appoint 
a guardian ad litem for the child.” FS. 
§61.401 (1990) (emphasis added). See 
Judge Glickstein’s concurrence in 
French v. French, 452 So. 2d 647, 651- 
53 (Fla. 4th DCA 1984), for an exten- 
sive discussion on the appointment ofa 
guardian ad litem and a detailed bibli- 
ography relating to guardians ad litem; 
see also his dissent in Gardner v. 
Gardner, 494 So. 2d 500 (Fla. 4th DCA 
1986). While guardians ad litem are 
statutorily mandated in dependency 
cases, there often are inadequate num- 
bers of volunteers. 

The court in Jn re: E.F, J.E.F, Jr, and 
X.T.D.W. Children and A.D. v. Dept. of 
HRS, 639 So. 2d 639 (Fla. 2d DCA 
1994), held that although a guardian 
ad litem is an intended safeguard in 
termination proceedings, failure to ap- 
point one did not rise to the level of fun- 
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damental error. The Florida Supreme 
Court has held that children are not 
entitled to legal representation in de- 
pendency proceedings as a matter of 
constitutional right because they have 
a statutory right to a guardian ad litem. 
In re D.B., 385 So. 2d 83 (Fla. 1980). 
The court further held that a case can- 
not be delayed or a child cannot be de- 
nied the right to be placed in a suitable 
permanent home because a volunteer 
is unavailable. 


New Statutory Definition of 
Guardian Ad Litem 


The right to representation for children 
should be absolute and exercised in every 
significant proceeding which affects the 
child’s life, not just termination of parental 
rights. Due process does not exist in a fo- 
rum when a child must face a parent, a 
judge, a lawyer, and an array of other adults, 
and attempt to represent himself. It is of- 
fensive to the Bill of Rights to allow children 
to go through the court system with no rep- 
resentation, and certainly violates the spirit 
of equal protection.* 


Notwithstanding this noble goal for 
representation of children, pursuant to 
ES. §61.401 (1994), the function of a 
guardian ad litem has been clarified, 
but also has been limited. The words 
“represent the child” have been deleted. 
In its stead, the guardian ad litem is 
“to act as next friend of the child, in- 
vestigator or evaluator, not as attorney 
or advocate. The court in its discretion 
may appoint legal counsel for a child to 
act as attorney or advocate; however, 
the guardian and legal counsel shall not 
be the same person” (emphasis 
added). Additionally, “the guardian ad 
litem shall be a party to any judicial 
proceeding from the date of appoint- 
ment to the date of discharge.” FS. 
§61.401 (1994). 


FS. §61.402 states that a guardian 
ad litem must be either an attorney who 
is a member in good standing of The 
Florida Bar, or a citizen certified by the 
State of Florida Guardian Ad Litem 
Program. However, an attorney ap- 
pointed as a guardian ad litem can no 
longer act as an attorney advocate un- 
less the order specifically states so and 
appoints a nonadvocate as well to take 
on the investigatory role. A good option 
is to have a lawyer and a nonlawyer 
volunteer working together. This ar- 
rangement tends to avoid bias and 
brings more insight into the situation.* 

The guardian’s role should be clearly 
defined by the court. 


The guardian ad 
litem is “to act as 
next friend of the 
child, investigator 
or evaluator, not as 
attorney or 
advocate... the 
guardian and legal 
counsel shall not be 
the same person” 


The court should specify, in writing: 

a. The purpose of the assignment; 

b. The role of the child’s representative; 

c. The particular tasks expected to be 
performed by the representative; 

d. The time frames, if any, within which 
to complete the tasks; 

e. The fee arrangement for the 
representative’s services, including the rate, 
payment schedule, and who is responsible, 
and 

f. Whether the appointment is only for 
trial-level matters or includes responsibili- 
ties through any appeal that may be pros- 
ecuted.® 


The primary function of the guard- 
ian ad litem is to make the judge aware 
of all facts which should be considered 
with regard to the child. The guardian’s 
obligations are to perceive and promote 
the child’s best interests. In the Inter- 
est of A.M., a minor child, 614 So. 2d 
114 (Fla. 4th DCA 1993). The advocate 
must articulate the child’s wishes. If 
there is a conflict, the guardian must 
step aside from one role or perhaps 
both.® Legal competence in either role 
compels consultation with experts, re- 
view of professional literature, and be- 
ing knowledgeable about children, their 
development, and their needs. 

The guardian ad litem may no longer 
request or provide discovery, that pro- 
vision having been deleted from FS. 
§61.403(6), but may only act in court, 
through counsel, to file “such pleadings, 
motions, or petitions for relief as the 
guardian ad litem deems appropriate 
or necessary in furtherance of the 
guardian’s function.” However, the 
guardian ad litem, through counsel, is 
still entitled to be present and partici- 
pate in all depositions, hearings, and 
other proceedings in the action and, 
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through counsel, may still compel the 
attendance of witnesses. 

The guardian should be notified of all 
court hearings and conferences with the 
judge and should appear unless excused 
by the court. The guardian should take 
appropriate measures to protect the 
child from harm that may occur as a 
result of litigation, and should be striv- 
ing to expedite the proceedings and to 
encourage settlement in order to reduce 
the trauma that can be caused by liti- 
gation.’ 

Under FS. §61.403(5), the guardian 
ad litem may still address the court and 
make written or oral recommendations. 
In the exceptional case where the 
guardian ad litem reasonably believes 
that the court should not approve a 
settlement if it were aware of certain 
facts, the guardian should bring those 
facts to the court’s attention.’ In addi- 
tion, the guardian ad litem must file a 
report, which may or may not include 
recommendations and a statement of 
the wishes of a child. 


Roles of the 
Guardian Ad Litem 

Many roles of a guardian ad litem 
have remained constant: investigator, 
spokesperson-reporter, monitor, and 
protector. These historic roles served 
and preserved the interests of the child. 

The investigator interviews, evalu- 
ates, researches, and makes home and 
school visits, scheduled and unsched- 
uled. The spokesperson-reporter as- 
sures that the child’s needs are met and 
the child’s wishes are heard, and that 
the best interests of the child are pre- 
sented to the court and agencies deal- 
ing with the child. The monitor follows 
the progress of the family and attempts 
to ameliorate stress for the child. The 
protector recognizes that the parents 
may be temporarily incapable of provid- 
ing for the needs of their child and the 
guardian may need to take affirmative 
action, separate and independent of the 
parents. The guardian ad litem assists 
the court in determining the best inter- 
ests of the child by being the “eyes and 
ears of the court” outside the court- 
house, conducting an independent in- 
vestigation on behalf of the child. The 
guardian ad litem should reduce emo- 
tional trauma between the parents by 
educating them about the potential 
impact of the proceedings upon their 
children. 

Judge Hugh Glickstein, in French v. 


French, 452 So. 2d 647, 652 (Fla. 4th 
DCA 1984), set forth the four roles as 
follows: 

Investigator who collects all relevant 
facts through personal interviews and 
a review of all records, documents and 
clinical data. 

Advocate who ensures that all relevant 
facts are before the court at hearings, 
through written reports and direct tes- 
timony. 

Facilitator and negotiator who ensures 
that the court, social services, and le- 
gal counsel fulfill their obligations to the 
child in a timely fashion. 

Monitor, of all court orders, who ensures 
compliance by all parties and brings to 
the court’s attention any change in cir- 
cumstances that might require modifi- 
cation of the court order. 

The guardian ad litem must be sen- 
sitive and knowledgeable with regard 
to potential abuse of families, and “re- 
alize first of all that every parent has 
the capacity to strike out in anger, fear, 
emotional pain, or sheer frustration.” 
The Florida Guardian Ad Litem 
Manual for Volunteers at 72-78. Some 
common characteristics describe fami- 
lies in which a child may be in poten- 
tial danger: 1) a life crisis in the fam- 
ily; 2) marital problems where children 
may themselves be unwitting pawns, 
pushed about by their parents for their 
own interests; 3) inability to love or be 
loved where possible deprivation of 
emotional support from their parents 
makes them unable to lend emotional 
support to their own children; 4) ex- 
treme isolation; 5) children as scape- 
goat; and 6) lack of parenting skills. 

Much of being a guardian ad litem is 
common sense. Dr. RichardA. Gardner, 
in his article “Judges Interviewing Chil- 
dren in Custody/Visitation Litigation,” 
New Jersey Family Law Journal (Win- 
ter 1987), characterized common sense 
as “grandma’s criteria.” 


These are the parental manifestations that 
grandma’s ghost would consider if it were 
free to roam the house and then report its 
findings to the court. If she is like most 
grandmas, she does not have an advanced 
Ph.D. degree and has very little formal so- 
called “psychological sophistication.” She 
would observe the children from the minute 
they got up in the morning until they went 
to sleep. She would determine who wakes 
the children in the morning and gives them 
breakfast, and prepares them for school. Of 
course, if a father’s work requires him to 
leave so early that he cannot involve him- 


sidered a deficiency on his part. This is simi- 
larly the case with spending lunchtime with 
the children and being available after school: 
It is the after work hours, when both par- 
ents traditionally are home, that grandma 
would get her most useful information. She 
would want to observe who helps the chil- 
dren with their homework and if this is done 
smoothly or whether there are typically 
power struggles, tears, fits, tantrums, 
threats, and patience, and other manifesta- 
tions of a poor parent-child relationship. She 


would observe disciplinary measures, espe- 
cially whether they are humane, consistent, 
and benevolently administered. She would 
pay close attention to the bedtime scene. Are 
bedtime stories read? Are children put to 
sleep in a loving manner or is it typically a 
time of threats and punishment? What hap- 
pens during the night may also be impor- 
tant. Who gets up to change the diapers? To 
whom does the child turn for consolation 
after nightmares? Which parent has tradi- 
tionally taken the child to the emergency 
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room or to the doctor’s office when there have 
been evening and nighttime accidents and/ 
or other medical emergencies? 


In the investigation and evaluation 
of the case, the guardian ad litem must 
determine who has an interest in the 
dispute. It may be not only the parents, 
but may be grandparents, stepparents, 
or others. The guardian ad litem should 
identify the actors and their agendas. 

The guardian ad litem must look for 
motivation. Is there a demonstration of 
true concern about the child and main- 
taining contact with the child, or is 
there only a monetary advantage or a 
vendetta? Dr. Richard Gardner, in his 
book, Family Evaluation in Child Cus- 
tody, Mediation, Arbitration, and Liti- 
gation, Creative Therapeutics, mentions 
several specious motivations for at- 
tempting to gain custody: 1) the bar- 
gaining maneuver, 2) financial gain, 3) 
vengeance, 4) guilt reduction, and 5) 
other pathological reasons, including 
pathological lying. Courses and mate- 
rials for guardians ad litem should in- 
clude methods regarding conflict reso- 
lution and alternatives to adversarial 
dispute resolution, the impact of famil- 
ial breakup on children, and techniques 
for helping the parties to de-escalate 
conflict. 

The guardian ad litem must look to 
the underlying needs of the adults in 
the child’s life. Is a true concern about 
the other parent’s parenting ability 
demonstrated or is it just a way to main- 
tain continuing hostility? See Isolina 
Ricci, “The Stages of Wounding and 
Healing,” Mom’s House, Dad’s House, 
Appendix E. 

While investigating a case, the guard- 
ian ad litem experiences “a honeymoon 
phase.” All the adults in the child’s life 
are on their best behavior to set forth 
their best impression for the guardian 
ad litem. This phase permits the guard- 
ian ad litem to explain the vocabulary, 
the law, and terminology of shared pa- 
rental responsibility. See Renee Golden- 
berg, “The Shared Parental Responsi- 
bility Act: How to Provide for the Best 
Interests of a Child,” The Florida Bar 
Journal 59 (October 1985). The guard- 
ian ad litem should receive training in 
how to seek information from a child in 
an appropriate manner. Nonlawyers 
should receive training in the law and 
procedures in custody and visitation 
proceedings. 

The guardian ad litem should go to 
the child’s school in person, speak to the 
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teachers and guidance counselors, and 
attempt to observe the child in the 
school situation without the child be- 
ing aware that the guardian is there. 
The guardian ad litem should make 
scheduled visits to the home and other 
places where the parent will be with the 
child. The guardian ad litem should 
make a number of unscheduled visits 
to the homes in which the child is cared 
for as well. 

It is important for the guardian ad 
litem to have regular contact with the 
child. The guardian must listen care- 
fully to what the child is saying since 
the child may be parroting the position 
of one of the parents. 

Standard 3.3 of the American Acad- 
emy of Matrimonial Lawyers, Bounds 
of Advocacy, provides: “Whenever pos- 
sible, the guardian ad litem should ad- 
vise the child of the guardian’s role and 
inform the child of all significant devel- 
opments in the case. When communi- 
cating with the child, the guardian 
should use terms and concepts compre- 
hensible to a child of the client’s age and 
intellect.”® 

The guardian ad litem should encour- 
age or even insist upon the use of alter- 
native dispute resolution methods. As 
stated in the comments to the Ameri- 
can Academy of Matrimonial Lawyers, 
Bounds of Advocacy, Standard 2.15: 


The litigation process is expensive and emo- 
tionally draining. In matrimonial matters, 
the highly charged atmosphere makes a 
speedy, cooperative resolution of disputes 
highly desirable. In many cases, the parties 
will have continuing contact with each other 
and need to cooperate for years to come. 
There is evidence that parties to a matrimo- 
nial dispute are more willing to abide by an 
agreement voluntarily entered into than a 
court ordered resolution following litigation 
and there is increasing evidence of the de- 
structive effect on children of protractive, 
adversarial proceedings between the 
spouses. It is therefore in the family’s inter- 
ests to seek to settle disputes cooperatively. 


Guardians must maintain a profes- 
sional demeanor and must be fair and 
unbiased to the parties. The guardian 
ad litem must maintain the appearance 
of fairness in words and actions. The 
parties have the right to feel that they 
have received equal treatment. Guard- 
ians may not engage in verbal or ex 
parte written communications with the 
judge. For ethical considerations for the 
guardian ad litem, see Paula Monopoli, 
and Nancy Rainey Palmer, “Ethics and 
Advocacy: Emerging Issues for Guard- 


ians Ad Litem,” The Florida Bar Jour- 
nal 42 (March 1989). 

A guardian ad litem may remain on 
the case to monitor the case, even after 
a decision is rendered. Esdale v. Esdale, 
487 So. 2d 1219 (Fla. 4th DCA 1986). 


Guardian Ad Litem Reports 

The guardian ad litem must use ob- 
jective reporting language as the pur- 
pose of a report is to inform, not pass 
judgment. The purpose of the report is 
to communicate the observations of the 
guardian ad litem. Facts should be pre- 
sented in a clear and concise manner. 
When writing the guardian ad litem 
report, it is important to remember that 
the guardian is an investigator and 
should only represent findings and im- 
pressions to the court. It is the respon- 
sibility of the judge to know the law and 
to follow it. The exception, of course, 
would be if there is an unusual or com- 
plicated issue, then it would be appro- 
priate to include case law. 

All guardian ad litem reports should 
include a brief informational back- 
ground section about the case: the rea- 
son that a guardian ad litem was ap- 
pointed, prior contacts of the child with 
the court, the age of the child, and prior 
problems with other members of the 
family. The guardian ad litem should 
include all information that was made 
available to the guardian ad litem from 
any court records, the Department of 
Health and Rehabilitative Services, or 
any other source prior to the commence- 
ment of the investigation, and identify 
the source. 

The guardian ad litem should include 
a list of the persons interviewed and a 
concise statement of the information 
each provided that would assist the 
court in making its determination. The 
guardian ad litem should keep these 
records as detailed as other business 
records, putting in the date, and the 
time when the interview started and 
ended. Impressions and opinions should 
be kept separately. Records should be 
kept contemporaneously. 

Any other reports from third parties, 
such as consultants, should be listed 
with a brief factual statement about the 
pertinent information they contain. If 
the guardian ad litem has followed up 
on certain information with other 
sources, statements about this investi- 
gation should be included, procedural 
as well as substantive. 

If, during the course of the inyestiga- 
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tion, the guardian ad litem presents 
facts to third parties, experts, or other 
resource persons, the guardian ad litem 
should set forth the facts presented. The 
guardian ad litem should identify in the 
report the people to whom the facts 
were presented and include a statement 
of their responses, opinions, or recom- 
mendations, even if they are recorded 
in a separate report that is being pro- 
vided to the court. 

The report should contain a different 
section for each of the persons involved 
in the child’s life and a section for the 
child. In outlining any alternatives to 
the court, each should be dealt with 
separately, listing the parent’s position, 
the consequences of doing as the par- 
ent wishes, and any facts or opinions 
that lead to the conclusion of the con- 
sequence. It is important for the guard- 
ian to inform the court of the child’s 
wishes even if they are in conflict with 
the guardian’s position. The guardian 
must, however, advocate for the child’s 
“best interest” while advising the court 
of the child’s wishes. It is important to 
remember that the guardian ad litem 
now must make recommendations and 
must not act as an advocate for the 
child. The court must be informed of 
what the guardian ad litem believes is 
in the “best interest” of the child. 

The guardian ad litem report, psycho- 
logical evaluations, school reports, 
medical records, or other materials may 
contain sensitive information which 
would not be in the child’s best interest 
to be available to the public. The guard- 
ian ad litem, through counsel, may re- 
quest the court to seal sensitive records 
which have the potential to harm the 

child. Barron v. Florida Freedom News- 
papers, 531 So. 2d 113 (Fla. 1988). 


Training and Experience 
Regardless of the performance of any 
specific guardian ad litem, it is impor- 
tant to note the Fourth District Court 
of Appeal’s comments in Lane v. Lane, 
599 So. 2d 218 (Fla. 4th DCA 1992): 


[1] “It is undisputed and should be undis- 
puted, that a trial court’s responsibility to 
the child cannot be abdicated to any parent, 
any expert. The heavy responsibility man- 
dates that a court is not bound by any agree- 
ment between the parents, nor by the opin- 
ions of any expert or group of experts.” [2] 
“(T}he rationale for such rules [is] the abil- 
ity of the trial judge to observe the demeanor 
and personalities of the parties and wit- 
nesses, to discern delicate vibrations and 
hidden influences, and to interpret nuances 


that are invisible in a cold record.” [3] “Cus- 
tody and visitation are too important to both 
the child and parents to restrict a determi- 
nation to a reading of unemotional and dis- 
passionate words on a printed page.” 


It is important for a guardian ad litem 
to know about children. Children func- 
tion differently from adults. Their de- 
velopment is reflected in their thoughts, 
values and actions." It is important to 
understand the child’s level of develop- 
ment. “Translatien” of a young child’s 
terminology, innuendos, and gestures 
may be needed from a parent of a young 
child." It is important to determine 
whether the child can differentiate fact 
from fantasy. The assumption is made 
that a child knows the truth with re- 
gard to a variety of issues. All of us dis- 
tort the truth somewhat in accordance 
with our beliefs and wishes. Time gen- 
erally blurs reality, especially for a 
younger child.” 

The guardian must be able to com- 
municate effectively with children. It is 
important not to promise the child that 
the interview will always be confiden- 
tial. Because of the nature of the infor- 
mation that may be gathered, such a 
promise is unrealistic and sets the child 
up for betrayal by another adult in 
whom the child has placed trust." Be- 
gin the interview with simple questions 
such as name, address, and telephone 
number. Providing the “right answer” 
helps to reduce the interviewee’s anxi- 
ety level. Ask questions that require 
explanation not just “yes” and “no” an- 
swers.'* 

The court’s primary question in cus- 
tody and visitation litigation is “Who 
would be the better parent for the child 
to primarily live with?” The data col- 
lection process will be compromised if 
the parties are seen alone and are not 
interviewed in various combinations. 
Family interviews allow the guardian 
to “smoke out” fabrications in a situa- 
tion in which children traditionally say 
to each parent what they think that 
parent wants to hear at the time. 
Interviewees are more likely to reveal 
themselves to known parties than to 
strangers. The longer and deeper the 
relationship with the interviewer, the 
greater the likelihood the interviewee 
will provide disclosure. This process 
takes time and involvement.” 

Children suffer terrible loyalty con- 
flicts. Be aware that some comments 
may be colored by the fact that one of 
the parents is waiting for the child dur- 


ing the interview. A complete ambiva- 
lence about one parent, especially when 
other evidence indicates good times 
with the other parent, may be a strong 
indicator of parental alienation 
syndrome. A guiltless disregard for the 
feelings of the “hated” parent may be 
another indicator." 


Guardians in the 
Mediation Process 

FS. §61.403(6) allows the guardian 
ad litem to participate in all proceed- 
ings in the action, which includes me- 
diation. Since the guardian ad litem 
would have the ability to raise objec- 
tions or concerns regarding a mediated 
settlement, no final result can be ob- 
tained at the mediation without the 
guardian being present. Since a suc- 
cessful mediation will eliminate any 
need for a contested trial, the media- 
tion may be the only opportunity the 
guardian ad litem has to provide mean- 
ingful input as to the best interests of 
the children. The presence of the guard- 
ian ad litem may also reduce the possi- 
bility that the parties will display in- 
appropriate behaviors toward each 
other, for fear the conclusions of the 
guardian ad litem may be affected. On 
the other hand, the mediator must 
maintain control of the process and de- 
termine if the guardian ad litem should 
not be present at certain times if the 
guardian ad litem’s presence is inhibit- 
ing full and open communication. 


Concerns About 
Guardians Ad Litem 

Guardians ad litem who are knowl- 
edgeable in the psychological, social, 
and legal aspects of the dissolution of 
marriage not only can assist the child, 
and assist the court, but also can assist 
a party in the presentation of the case 
before the court. Hugh Isaac, “Reduc- 
ing the Pain of a Child in a Custody 
Struggle,” 14 Family Advocate 26 
(spring 1992). The guardian ad litem 
can expedite the determination of cus- 
tody. Koblitz v. Koblitz, 609 So. 2d 634 
(Fla. 4th DCA 1992). The guardian ad 
litem may be helpful in determining 
evidence of parental alienation syn- 
drome and emotional abuse. However, 
the guardian ad litem may also work 
against a party, reporting the less at- 
tractive side of a party or inappropri- 
ate behaviors. The party must be aware 
of this potentiality. 

Guardian ad litem reports may be 
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troublesome in that they allow hearsay 
by virtue of comments made by teach- 
ers and others who may not be at trial 
to be cross-examined. The statute, 
which permits the trial court in child 
custody proceedings to consider infor- 
mation contained in social investigation 
reports even though such information 
might not be admissible under techni- 
cal rules of evidence, was found consti- 
tutional and not to deny a parent’s due 
process of law or infringe upon his or 
her right to confront witnesses. Kern v. 
Kern, 333 So. 2d 17 (Fla. 1976). 
However, the parties are entitled to 
have time to a) review the report relied 
upon by the trial judge, b) prepare for 
cross-examination, and c) erganize a 
rebuttal to the adverse recommenda- 
tions contained in the report. Fredricks 
v. Fredricks, 575 So. 2d 808 (Fla. 4th 
DCA 1991). In Perlman v. Perlman, 502 
So. 2d 951 (Fla. 3d DCA 1987), a con- 
tinuance of a hearing on the mother’s 
petition for change of child custody was 
required by due process in order to al- 
low the parties time to review a writ- 
ten report of investigation of a proposed 
new home for the custodial mother and 
minor children, and present any evi- 
dence which might rebut recommenda- 
tions contained in the report. FS. 
$61.403(5) provides that the report must 
be filed and served on the parties at least 
20 days prior to the hearing at which it 
will be presented, unless the court 
waives such time. There are no criteria 
or methodology by which a guardian ad 
litem may seek to waive such time limit 
or what a minimum time should be. 
However, in Clayman v. Clayman, 536 
So. 2d 358 (Fla. 3d DCA 1988), the court 
found it an abuse in discretion to deny 
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the mother’s motion for continuance 
where she had not received the home 
study report until the week of trial and 
had not received the report of the psy- 
chologist when recommending place- 
ment of the child with the father until 
the morning of trial. 

The report of the guardian ad litem 
can be discredited. It is only one piece 
of the evidence on which the court 
should rely. The basis of the report can 
be discredited. The guardian ad litem 
can be discredited on the basis of bias 
or lack of qualifications and training. 
In fact, guardian ad litem experts have 
been qualified to opine to the court on 
the inadequacy or basis of a guardian 
ad litem report. Such experts should 
have experience as guardians ad litem, 
not just as attorneys who deal with 
guardians ad litem in litigated matters. 


Conclusion 

Today’s guardian ad litem should be 
more than an enthusiastic volunteer. 
The guardian ad litem of the next cen- 
tury must be educated, savvy, and well 
trained. The guardian ad litem must be 
willing to make the necessary time com- 
mitment to do all that is necessary to 
protect the child’s “best interest.” Who 


will benefit from this guardian ad 


litem? Our children, the parents, the 
lawyers, the court system—all of us. 

Appointment of a guardian ad litem 
is not a panacea to all the ills that be- 
fall children in the State of Florida. 
However, without a commitment in the 
state to a strong guardian ad litem pro- 
gram and strong guardian ad litem 
training we, as professionals, are fail- 
ing the children in the State of 
Florida. 


1 Advocates for children which had pro- 
moted the use of guardians ad litem for many 
years included the National Association of 
Counsel for Children (NACC) and Court 
Appointed Special Advocates (CASA). 

2-SraTe OF FLoripa GuarRDIAN AD LITEM PRo- 


-GRAM GUIDELINES FOR Famity Law Case Ap- 


POINTMENT. 

3 Jane H. Shaeffer, Representation of Chil- 
dren in Dependency Actions, 66 Fia. B.J. 64 
(November 1992). 

* Alp Society OF THE ORANGE COUNTY 
Bar AssociaTION, INC., THE GUARDIAN AD LITEM 
IN Famity Law Cases (August 1993). 

5 AMERICAN ACADEMY OF MATRIMONIAL Law- 
YERS, REPRESENTING CHILDREN—STANDARDS FOR 
ATTORNEYS AND GUARDIANS AD LITEM IN Cus- 
TODY OR VISITATION PROCEEDINGS (1995). 

® As to dealing with conflicts of interest, 


88 THE FLORIDA BAR JOURNAL/DECEMBER 1995 


see JEAN Kou Peters, NoRTHERN KENTUCKY 
CHILDREN’s Law CENTER, INC., CONCRETE STRAT- 
EGIES FOR MANAGING ETHICALLY-BASED Con- 
FLICTS. BETWEEN CHILDREN’S LAWYERS AND Con- 
SULTING SOCIAL WoRKERS WHO SERVE THE SAME 
Curent (March 1991). 

7 See supra note 5. 

8 Id. 

10 Marvin R. Ventrell, The Child’s Attorney, 
Fam. Apvoc. 

1 Richard A. Gardner, M.D., Judges Inter- 
viewing Children in Custody / Visitation Liti- 
gation, NJFL (1987). 

12 Td. 

13 Id. 
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ELDER LAW 


The Medicaid Disability Trust 


ligibility for Medicaid is a 

very important consideration 

for many people who are dis- 

abled and who need govern- 
mental assistance to obtain necessary 
nursing home or other medical care. 
The cost of care for a disabled person 
can quickly deplete the resources of 
even moderately well-to-do individuals 
or families. Even a person who is dis- 
abled as a result of an accident and who 
receives a lump-sum or structured set- 
tlement involving many hundreds of 
thousands of dollars could find that the 
settlement will be consumed in a short 
period of time by the cost of nursing 
home or home care, if Medicaid does not 
help pay the bills. 

Qualification for Medicaid requires 
meeting an asset test and an income 
test. Since a person may possess only 
$2,000 in assets before exceeding the 
Medicaid asset cap for eligibility, many 
disabled individuals must be reduced 
to almost abject poverty before they can 
qualify. Establishing eligibility in Flor- 
ida requires that the applicant’s 
monthly income from all sources be less 
than $1,374 as of January 1, 1995. 
Florida is one of over 20 “income cap” 
states that imposes this additional bar- 
rier. 

Since self-impoverishment is often 
necessary to obtain Medicaid benefits, 
people have not infrequently taken 
steps to divest themselves of assets 
while trying to maintain indirect con- 
trol of such assets. To discourage these 
transfers, the Medicaid statute has a 
“look-back” period, which at the present 
time is 36 months, except for transfers 
into trusts, in which case the look-back 
period is 60 months.' Asset transfers 
during the look-back period generally 
disqualify the patient for Medicaid, at 
least for a time. 

In the past, practitioners used a type 


The Omnibus 
Budget 
Reconciliation Act of 
1993 provides a safe 
harbor in the use of 
Medicaid disability 
trusts for disabled 
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of irrevocable trust known as a special 
needs trust to receive directly the pro- 
ceeds of a personal injury award or a 
settlement. The goal was to preserve 
eligibility for Medicaid benefits while 
saving the litigation proceeds for the 
needs of the injured party not covered 
by Medicaid. Most state courts held that 
the funding of special needs trusts with 
these settlements did not constitute 
prohibited “transfers” of assets that 
could bar Medicaid eligibility. The pro- 
cess of drafting and funding the special 
needs trust under the common law was 
highly technical and varied from state 
to state. Upholding challenges to the 
validity of these trusts by state Medic- 
aid agencies, some courts have held the 
trusts to be ineffective, thus denying 
Medicaid benefits and requiring the 


entire proceeds of the personal injury 
action to be expended for basic care.” 

Even though Medicaid planning op- 
tions in general have become more re- 
stricted, the Omnibus Budget Reconcili- 
ation Act of 1993, known as OBRA’93,° 
provides a safe harbor in the use of 
trusts for disabled persons. These ap- 
proved trusts are becoming known as 
Medicaid disability trusts. Such trusts 
are valuable because the assets trans- 
ferred to these trusts are not taken into 
account for Medicaid eligibility pur- 
poses. Medicaid disability trusts have 
provided the practitioner with a valu- 
able new planning tool to address the 
uncertainties of the special needs trust. 
However, Medicaid disability trusts 
cannot be recommended without quali- 
fication. The statute is new, and ques- 
tions of interpretation still remain. Also, 
Medicaid disability trusts are irrevo- 
cable and may run counter to the 
changed circumstances of the benefi- 
ciary. 


Medicaid Law Further 
Restricts Eligibility 

In addition to look-back periods 
which disqualify Medicaid applicants, 
Congress in 1986 defined the irrevo- 
cable discretionary trust as a Medicaid 
qualifying trust (MQT), disqualifying 
these “tainted trusts” as a means of re- 
moving assets to qualify for Medicaid.* 
OBRA’93 repealed the MQT provisions, 
but in their stead set up more stringent 
rules that are intended to restrict ac- 
cess to Medicaid even further. Under 
the more stringent OBRA ’93 rules, an 
individual is considered to have “estab- 
lished” a trust if assets of the individual 
are used to form all or part of the cor- 
pus of the trust and if an inter vivos 
trust has been set up by 1) the indi- 
vidual, 2) the individual’s spouse, 3) a 
person, including a court or administra- 
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tive body, with legal authority to act in 
place of or on behalf of the individual 
or the individual’s spouse, or 4) a per- 
son, including a court or administrative 
body, acting at the direction or upon the 
request of the individual or the indi- 
vidual’s spouse.® If the individual is 
deemed to have established the trust, 
then the assets in the trust will be 
counted without regard to 1) the pur- 
poses for which the trust is established, 
2) whether the trustees have or exer- 
cise any discretion under the trust, 3) 
any restrictions on when or whether 
distributions may be made from the 
trust, and 4) any restrictions on the use 
of distributions from the trust.® Assets 
of revocable trusts, as was the case prior 
to OBRA ’93, are treated as owned out- 
right by the grantor of such trusts. As- 
sets of irrevocable trusts receive the 
following treatment: 

1) If there are any circumstances un- 
der which payment from the trust could 
be made to the individual/beneficiary, 
the corpus or income from which pay- 
ment is made is considered a resource 
available to the beneficiary. Payments 
from that portion of the corpus or in- 
come to or for the benefit of the benefi- 
ciary are considered the beneficiary’s 
income, and payments for any other 
purpose are considered a transfer of 
assets.’ 

2) Any portion of the trust from 
which, or any income on the corpus from 
which, no payment could under any cir- 
cumstances be made to the beneficiary 
is considered, as of the date of the es- 
tablishment of the trust (or, if later, the 
date on which payment to the benefi- 
ciary was foreclosed) to be assets dis- 
posed by the beneficiary for purposes 
of determining the ineligibility period, 
i.e., the period during which Medicaid 
benefits will not be paid.® 

OBRA ’93 provides three exceptions 
to the above trust rules.° If a trust fits 
one of these exceptions, the trust assets 
are disregarded in determining the 
trust beneficiary’s Medicaid eligibility. 
Two of these exceptions concern types 
of Medicaid disability trusts, which will 
be discussed in more detail. 

A third exception is a qualified in- 
come trust. It must be a trust estab- 
lished for the benefit of an individual 
in a state that does not provide nurs- 
ing facilities to the “medically needy,” 
i.e., a state such as Florida in which an 
“income cap” is imposed for institutional 
care eligibility. The trust corpus may be 


The disability trust 
rules provide surer 
guidance to the steps 
to prevent trust 
assets from being 
counted as part of 
the Medicaid 
eligibility test 


composed only of pension, Social Secu- 
rity, and other income of the institu- 
tionalized individual. This type of trust 
represents a codification of Miller v. 
Ibarra, 746 F. Supp. 19 (D. Colo. 1990)." 
That case interpreted the law of Colo- 
rado which, like Florida, is an “income 
cap” state. In Miller, four trusts were 
created by the probate court, each for 
the benefit of an elderly person who was 
incompetent. The trusts were funded by 
income of these persons. The trustees’ 
discretion to disburse trust assets was 
limited to $20 less than the Medicaid 
maximum income eligibility cap. Upon 
the death of the beneficiaries, the re- 
maining funds in the trust would be 
used to reimburse the Colorado Depart- 
ment of Social Services for Medicaid 
expenditures made on behalf of the dis- 
abled persons. The court found that the 
trusts were not Medicaid qualifying 
trusts and that the income stream flow- 
ing into the trusts was not to be counted 
for purposes of determining Medicaid 
eligibility. 

The Miller decision was frequently 
distinguished and misunderstood by 
many courts, including those in Flor- 
ida.” As a result, uncertainty remained 
as to whether the assets in trusts would 
be exempt from inclusion for Medicaid 
eligibility purposes. The Medicaid dis- 
ability trust rules under OBRA’93 pro- 
vide surer guidance as to what steps to 
take to prevent trust assets from being 
counted as part of the Medicaid eligi- 
bility test. 


The Medicaid 
Disability Trust Statute 
In OBRA ’93, Congress created two 
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forms of disability trusts, the assets of 
which would not be considered as avail- 
able to the trust beneficiary for pur- 
poses of Medicaid eligibility. They are 
the first two trust exceptions mentioned 
earlier. Being the beneficiary of such a 
trust does not disqualify the Medicaid 
applicant. The first trust, sometimes 
called an “A” trust, is statutorily de- 
scribed as follows: 


A trust containing the assets of an individual 
under age 65 who is disabled (as defined in 
section 1614(a)(3))* and which is established 
for the benefit of such individual by a par- 
ent, grandparent, legal guardian of the in- 
dividual, or a court if the State will receive 
all amounts remaining in the trust upon the 
death of such individual up to an amount 
equal to the total medical assistance paid 
on behalf of the individual under a State plan 
under this title." 


The trust may not be established by 
the disabled person. In many cases, es- 
pecially those involving settlements 
with insurance companies, a parent will 
establish the trust with the authoriza- 
tion and approval of the court. Upon the 
death of the beneficiary, the state will 
receive the amounts remaining as re- 
imbursement for what Medicaid had 
expended for the beneficiary. This pro- 
vision satisfies the public policy objec- 
tive of requiring repayment from funds 
of the beneficiary that were sheltered 
from Medicaid during the beneficiary’s 
life. 

A second type of Medicaid disability 
trust, which has been called a “C” trust, 
must meet the following conditions: 1) 
The person must be disabled according 
to 42 U.S.C. §1614(a)(3); 2) the trust 
must be established and managed by a 
nonprofit association; 3) a separate ac- 
count must be maintained for each ben- 
eficiary of the trust (however, for pur- 
poses of investment and management, 
the accounts are pooled); and 4) if upon 
the death of the beneficiary there are 
amounts remaining in the beneficiary’s 
account, the trust shall reimburse the 
state for Medicaid benefits paid on be- 
half of the beneficiary.’ 

The drafter of the “A” or “C” trust 
should make it clear that the trust is 
solely for the benefit of the disabled in- 
dividual. The trustee should also be di- 
rected that all expenditures for goods 
and services be made at fair market 
value. 

Of the two types of trusts described 
above, the “A” trust is more commonly 
used. 


Repaying the State of Florida 

Although Medicaid is a federal pro- 
gram, it is administered at the state 
level by state agencies. In Florida, the 
Florida Agency for Health CareAdmin- 
istration (AHCA) is responsible for 
implementing the program. AHCA 
makes the payments to the nursing 
home or to community-based providers, 
and it is AHCA who will expect to be 
repaid from the trust assets upon the 
death of the beneficiary. 

There is no requirement that the 
Medicaid disability trust have any as- 
sets remaining upon the beneficiary’s 
death. What remains in the trust at 
death depends on a number of factors, 
including the rate at which trust funds 
are used for paying for special needs of 
the beneficiary, if permitted by the 
trust. 

The trustee may prepay funeral ar- 
rangements, and reserve funds for ad- 
ministration expenses and taxes. 

The “A” trust must direct reimburse- 
ment to the state to the extent of the 
beneficiary’s Medicaid receipts during 
the term of the trust. The trust funds 
should not pay for Medicaid benefits 
paid out before the trust was estab- 
lished.'* In Link v. Town of Smithtown, 
Index No. 23195-84 (Supreme Court, 
Nassau County, New York), the New 
York trial court, interpreting New York 
law enacted after OBRA ’93, held that 
pre-trust state Medicaid claims could 
be deferred and need not be paid prior 
to the establishment of a proposed spe- 
cial needs trust."” The trust should also 
specify an ultimate residuary benefi- 
ciary for assets remaining after the 
state has been reimbursed.” 


Providing Notice of Trust 
Establishment to State 

The federal statute relating to Med- 
icaid disability trusts does not require 
that the trusts be reviewed and ap- 
proved in advance by AHCA. Neverthe- 
less, prior approval can help to avoid 
friction with the state agency at a later 
date concerning the effectiveness of the 
trust language. AHCA may not in the 


future be willing to give what is analo- 


gous to a private letter ruling in re- 
sponse to a tax query posed to the In- 
ternal Revenue Service, so at a mini- 
mum, AHCA and any public agency 
that has provided benefits to the ben- 
eficiary should be notified of the cre- 
ation of the trust.’* Notice should be 
given by certified mail, and a copy of 


the proposed trust should be included. 
A reasonable period of time for AHCA 
to respond is also recommended. If the 
trust is subject to the approval of the 
court as part of a settlement of a tort 
action, then the public agencies, includ- 
ing federal agencies where Medicare 
and Social Security benefits have been 
provided, should be notified of the final 
hearing and be given the opportunity 
to appear and voice their approval or 
disapproval. 


Use of Annuities and 
Special Needs Provisions 

A periodic payment such as an annu- 
ity may be used as part of a Medicaid 
disability trust in conjunction with a 
structured settlement.” For example, 
if a child is injured and permanently 
disabled in a car accident, the appro- 


priate insurance company may accept 
liability and settle for policy limits. The 
defendant’s liability insurance company 
may purchase an annuity with the 
trustee of an “A” trust as the payee. The 
trust may receive the regular payments 
from the annuity and pay them out sub- 
ject to the terms of the “A” trust. This 
procedure has been approved by the 
Health Care Financing Administration 
(HCFA), Region IV in a transmittal no- 
tice dated January 13, 1995. The trans- 
mittal notice holds that the annuity 
payment is not counted in determining 
eligibility nor is it counted in the post- 
eligibility treatment of income. This 
treatment is available to trust benefi- 
ciaries whether they are institutional- 
ized or living in the community. 
Unlike a lump sum cash settlement, 
the interest component of each annu- 
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ity payment is exempt from federal in- 
come tax.”! If the annuity payment were 
received outside the trust by the Med- 
icaid applicant and then transferred to 
the trust, HCFA’s position is that this 
“nonalienated” income, while not nec- 
essarily barring Medicaid eligibility, 
would count toward patient responsi- 
bility. This means that the payment 
would have to be spent down on a regu- 
lar basis for care and could not be accu- 
mulated in the trust for special needs 
or supplemental care. 

Although the annuity contract is not 
owned by the trust, AHCA would prob- 
ably consider the annuity to be subject 
to the same reimbursement provisions 
of the trust. In other words, upon the 
death of the beneficiary, if the annuity 
shifted payments to an alternate payee, 
AHCA could probably successfully con- 
tend that such payments should be used 
for reimbursement of the Medicaid pay- 
ments it had made to or on behalf of 
the disabled trust beneficiary. 

The “A” trust receiving payments 
from the annuity could have a special 
or supplemental needs provision re- 
stricting payments to or for the disabled 
beneficiary. It could permit only expen- 
ditures that would not disqualify the 
beneficiary from receiving public ben- 
efits such as Medicaid and Social Secu- 
rity disability (SSD) and supplemental 
security income (SSI) benefits. The 
trust could direct the trustee to make 
such payments that were not covered 
by public benefits. Those expenditures 
could include nonreimbursable medical 
expenses (including, perhaps, recon- 
structive and plastic surgery), addi- 
tional nursing care, recreation, travel 
and payment for a companion for such 
travel, cable television and educational 
materials, and special exercise equip- 
ment. The funds should not be permit- 
ted to be used to supplement food, cloth- 
ing, or shelter. Even if those expendi- 
tures were permissible under Medicaid, 
they could result in a diminution or loss 
of Social Security benefits. These expen- 
ditures for special needs will not be 
characterized as “imputed income” in 
the monthly income tests for either So- 
cial Security or Medicaid. 

The special or supplemental needs 
language should not be ignored. Med- 
icaid eligibility requires not only an 
asset test, but also an income test. Un- 
der the eligibility standards for SSI-re- 
lated programs established by the 
AHCA as of January 1, 1995, those in- 
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dividuals under the Institutional Care 
Program are subject to an asset limit 
of $2,000 and a monthly income limit 
of $1,374. Those under the Medicaid 
Expansion Program (MEDSAD) are 
subject to an asset limit of $5,000 and 
a monthly income limit of $567.” So- 
cial Security currently has its own sepa- 
rate requirement of a monthly income 
limit of $458. If the disabled beneficiary 
also receives Social Security disability 
benefits, those funds will be included 
in determining the appropriate monthly 
Medicaid income limit. If the disabled 
beneficiary wishes to receive both So- 
cial Security and Medicaid benefits, the 
trustee must adhere to the lowest 
monthly income limit. 


Does the “A” Trust 
Replace Guardianship? 

One of the goals of a trust often is to 
reduce or eliminate the need for a 
guardianship for property. As with a 
guardian, a trustee has the fiduciary 
duty to manage funds for the benefit of 
the beneficiary in a competent manner. 
There is not the same expense involved 
as there is with the establishment of a 
guardianship. Furthermore, the regu- 
lar paperwork required as part of re- 
porting to the court is avoided. The pos- 
sible embarrassment of a determination 
of incompetency is averted, and if a 
durable power of attorney or health care 
surrogate designation exists, it can be 
used to complement the financial pow- 
ers of the trustee. 

Even if an “A” trust has been estab- 
lished, AHCA or a trial court may in- 
sist on a guardianship. This situation 
may be particularly true if there is no 
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durable power of attorney in place, as 
is usually the case where the disabled 
beneficiary is young.” 

If the disabled individual has no liv- 
ing (or willing) parent or grandparent 
to act as settlor of the trust, either the 
court or a legal guardian must act as 
settlor. Some states have expedited 
guardianship or conservatorship pro- 
ceedings, but in Florida, guardianship 
is a formal and cumbersome process. 
Since judges are often unwilling to act 
as settlors, a guardian may need to be 
appointed. 


Changed Circumstances 

What if an “A” trust or “C” trust is 
established, and several years later, the 
disabled beneficiary's health improves 
dramatically so that the beneficiary is 
no longer considered disabled for SSI 
purposes? In such a case, the funds 
would no longer be protected from in- 
clusion in the Medicaid asset eligibility 
test applicable at that time. The trust, 
however, is irrevocable. Furthermore, 
if an annuity had been purchased as 
described above, the annuity would con- 
tinue paying to the trust. The trust 
would likely have special needs lan- 
guage, which would significantly re- 
strict the uses of the funds. The result 
could be highly unsatisfactory to the 
beneficiary because the “die had been 
cast.” Unless a court order could be ob- 
tained, or the trust provisions were vio- 
lated, full access to the funds would be 
denied. The beneficiary could, as a prac- 
tical matter, be impoverished if he or 
she has no family support. 

There is no easy answer to the di- 
lemma posed by this scenario. Before 
establishing an “A” or “C” trust, the 
guardian and all parties having an in- 
terest in the matter must understand 
these drawbacks. If there is a good 
chance that the disabled person will 
make significant improvement in the 
following years, an “A” or “C” trust may 
not be a solution. The injured person 
may prefer to make payments for three 
years from settlement proceeds for 
medical, nursing home, and other costs, 
instead of being locked into a Medicaid 
disability trust. 


What Happens at Age 65? 

The “A” trust requires that a person 
be under age 65 when the trust is es- 
tablished. The state, though, receives 
reimbursement from the trust upon the 
death of the trust beneficiary. At age 65, 


must the beneficiary spend down the 
trust in order to become eligible for 
Medicaid?” Are trusts and annuities 
required to terminate their payments 
at age 65 to preserve eligibility? 

The Medicaid Bureau of the Health 
Care FinancingAdministration (HCFA) 
for the U.S. Department of Health and 
Human Services (HHS) issued a letter 
dated November 23, 1993, stating in 
part: 


The statute itself is silent on whether a trust 
established for a disabled individual under 
the age of 65 must be terminated when the 
individual becomes 65. Arguments can be 
made for either interpretation. However, we 
believe the most reasonable interpretation 
is that where a trust is established for a dis- 
abled person under age 65, the trust main- 
tains its exempt status for the rest of the 
individual’s life.” 


This interpretation has been ratified 
in an addendum to the state Medicaid 
manual. However, the addendum pro- 
hibits adding to or otherwise augment- 
ing the trust after the individual 
reaches age 65. Any assets added after 
age 65 eliminates the exemptions avail- 
able to the trust from those new as- 
sets.” 

Florida’s AHCA has not yet taken a 
position on this matter. 


Conclusion 

The Medicaid disability trust meets 
the public policy goal of reimbursing the 
state for its medical expenditures on 
behalf of a person. In return for a firm 
commitment of reimbursement from 
available trust funds at the death of the 
trust beneficiary, the state will ignore 
the existence of the trust assets during 
the beneficiary’s life for Medicaid eligi- 
bility testing and funding purposes. The 
Medicaid disability trust, whether an 
“A” or “C” trust, can provide a safe har- 
bor for Medicaid planning. These trusts, 
coupled with supplemental needs lan- 
guage, can be of great assistance when, 
for example, a personal injury settle- 
ment is being structured for the ben- 
efit of a seriously injured individual. 
The Medicaid disability trust should in 
fact be given consideration as a plan- 
ning technique in many cases involv- 
ing disabled persons under the age of 
65. Given the irrevocable nature of the 
trust, though, special caution is advis- 
able in analyzing the long-term prog- 
nosis and needs of the disabled 
person.) 
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(Fla. 1st D.C.A. 1993), Forsyth v. Rowe, 226 
Conn. 818, 629A.2d 379 (1993), and Barham 
by Barham v. Rubin, 72 Haw. 308, 816 P.2d 
965 (1991). 

13 Under 42 U.S.C. §1614(a)(3)(A), an indi- 
vidual is considered to be disabled “if he is 
unable to engage in any substantial gainful 
activity by reason of any medically determin- 
able physical or mental impairment which 
can be expected to result in death or which 
has lasted or can be expected to last for a 
continuous period of not less than twelve 
months (or in the case of a child under the 
age of 18, if he suffers from any medically 
determinable physical or mental impairment 
of comparable severity).” 

4 42 U.S.C. §1917(d)(4)(A). 

18 42 U.S.C. §1917(d)(4)(C). 

16 Consider drafting the language to antici- 
pate elimination of the reimbursement re- 
quirement in the future. This may be un- 
likely, but it is possible. 

17 James H. Link as Conservator of the 
Property of Patricia Gibson v. Town of 
Smithtown, Index No. 23195-84 (Supreme 
Court, Nassau County, New York), Rossetti, 
J., August 15, 1994. This case is on appeal. 

18 One possibility is a special power of ap- 
pointment with a default provision. 

19 To the extent that HRS consults with the 
regional federal agency, Health Care Financ- 
ing Agency (HCFA) in Atlanta, a response 
may encounter additional delay. 

20 Most structured settlements are funded 
with annuity contracts. The damages are not 
subject to income tax. I.R.C. §104(a)(2). If 
periodic payments are made, there must be 
a “qualified assignment” and the use of a 
“qualified funding asset” (annuity). I.R.C. 


§130(c) and (d). 

21 T.R.C. §130. 

22 See HRS Manuat No. 165-22M, Appen- 
dix A (Income Level Charts), A-8. 

23 The approval of a tort settlement for the 
benefit of an injured, disabled minor re- 
quires the appointment of a guardian ad 
litem. Fia. Stat. §744.301(4). This procedure, 
however, is normally separate from the 
guardianship procedure handled by the cir- 
cuit court judge responsible for guardianship 
matters. 

24 Medicare will presumably be available to 
the individual at age 65. 

25 Letter from Sally K. Richardson, direc- 
tor, Medicaid Bureau, HCFA, HHS. 

26 HEALTH CARE FINANCING ADMINISTRATION, 
State Mepicaip Manuva, Part 3, Eligibility, 
Transmittal No. 64, dated November 1994. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Proposed Changes in Florida’s 
Elective Share Provisions 


Ithough the current 
Florida elective share pro- 
vision’ has been in effect 
for awhile, it has been criti- 
cized recently on a number of grounds, 
some of the more of important of which 
include that: 
¢ It does not extend to nonprobate 
transfers such as property held in a re- 
vocable trust. 
¢ A surviving spouse can destroy a 
decedent’s otherwise sound estate plan 
even though the plan makes provision 
in trust for the spouse. 
¢ It fails to take into account the du- 
ration of a marriage; the surviving 
spouse of a marriage of five days is 
treated the same as a spouse of a 50- 
year marriage. 
¢ The reduction for claims (including 
funeral expenses) means distributions 
in satisfaction of the elective share will 
carry out estate income. This in turn 
makes it possible for a hostile personal 


Editor’s Note: Part 1 discusses part 
of an executive summary of proposed 
changes in Florida’s elective share 
provisions. This part discusses the 
reasons for reform, the elective share 
percentages, and the property in- 
cluded in the computation. The sec- 
ond part, to be published next 
month, will discuss property ex- 
cluded from the elective share com- 
putation, the manner in which the 
elective share will be satisfied, and 
procedural matters. 

Over the past two years, the Aug- 
mented Share Committee has 
worked to craft a new elective share 
provision for consideration by The 
Florida Bar and hopefully the legis- 
lature. This outline explains the 
committee work product as of March 

1995. 


Part 1 


Although the current 
Florida elective 
share provision 

has been in effect 
for awhile, it has 
been criticized 
recently on a 
number of grounds 


by David F. Powell 


representative to punitively fund the 
spouse’s share. 

In the early stages of its delibera- 
tions, the committee considered a num- 
ber of different reform approaches. 

1) Community Property 

Adoption of community property was 
one approach considered by the commit- 
tee. The most direct way to do this 
would be to adopt the Uniform Marital 
Property Act (UMPA).? 

Adoption of the community property 
would offer two primary advantages:* 

e It would mean that a surviving 
spouse’s rights in the estate of a dece- 
dent would parallel the spouse’s rights 
in the event the marriage was dissolved; 
and 

e It would produce a tax advantage 
for Florida citizens because both halves 
of the community estate receive a basis 
adjustment at the death of the first 
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spouse. 

It is also commonly believed (al- 
though not necessarily true) that com- 
munity property systems make elective 
share statutes unnecessary.* 

Despite these advantages, the com- 
mittee opted not to recommend adop- 
tion of community property. In part, the 
justification for this decision rests with 
the complexity of the community prop- 
erty solution. Here we speak not only 
of the complexity inherent in the sys- 
tem itself, but of the additional complex- 
ity of implementing it in a traditionally 
common law state.*® But equally impor- 
tant to some committee members was 
the belief that community property is 
premised on the wrong policy rationale. 
Florida has a long-standing tradition of 
testamentary freedom. It is a right 
guaranteed by our Constitution. While 
some limits on the right may be neces- 
sary to ensure adequate support of sur- 
viving spouses, to a majority of the com- 
mittee, that goal can better be met with 
a modernized elective share statute 
than through a fundamental and far- 
reaching change to our basic property 
system. 

2) Uniform Probate Code 

The committee also considered (and 
rejected) the elective share provision of 
the 1990 Uniform Probate Code (UPC). 
The UPC includes an accrual-type elec- 
tive share under which the spouse’s 
right accrues at the approximate rate 
of 3 percent per year until its reaches a 
maximum of 50 percent for marriages 
of 15 or more years. The applicable per- 
centage is applied against a fund con- 
sisting of the probate and nonprobate 
assets of both spouses, with appropri- 
ate offset for property included in the 
fund that passes or belongs to the sur- 
viving spouse. 

Advocates of the UPC argue that an 
accrual-type statute effectively mimics 


q 


community property without the disad- 
vantage of its complexities. To the ex- 
tent this is true, the UPC is subject to 
some of the same criticisms as commu- 
nity property. Namely, it is premised on 
a partnership theory of marriage rather 
than a support rationale. 

Under the UPC, it is necessary to 
identify, inventory, and value the 
spouse’s property in the process of de- 
termining whether an elective share 
should be claimed. The administrative 
costs and inconvenience of doing this 
are not required under current law, and 
are not a necessary component of an 
effective elective share. 

For a certain segment of Florida citi- 
zens, the UPC seriously and unneces- 
sarily impairs estate planning flexibil- 
ity.° Under the UPC, in the absence of 
a contractual waiver, if the wealthy 
spouse dies first, the survivor will be 
entitled to an elective share of at least 
some amount. More importantly, the 
decedent cannot avoid this by dedicat- 
ing property in trust for the spouse be- 
cause the spouse can disclaim the trust 
interest and claim an elective share in- 
stead. 

Ultimately, the committee decided to 
stay within the relatively familiar 
framework of an elective share, with 
appropriate modifications to address 
the concerns previously identified as 
criticisms of existing law. Reform goals 
included: a) Augmenting the fund 
against which the spouse’s elective 
share applies; b) varying the amount of 
the elective share with the duration of 
the marriage; c) providing mechanisms 
through which a spouse’s elective share 
right can be satisfied by transfers in 
trust; d) preventing the avoidance of 
these mechanisms through disclaimers 
and other devices; and e) restructuring 
the elective share amount so that no 
estate income is carried out upon fund- 
ing. 


The Statute 

1) The “Elective Estate” 

Under the statute, a spouse has a 
right to a share of the “elective estate” 
as opposed to the estate subject to ad- 
ministration as provided under current 
law. The elective estate is a broader con- 
cept. It encompasses a variety of 
nonprobate transfers including to vary- 
ing extents: 

e Property passing by right of 
survivorship; 

¢ Property in a revocable trust or a 


discretionary trust for the decedent’s 
benefit; 

¢ The cash surrender value of insur- 
ance policies on the decedent’s life; 

© The decedent’s interest in qualified 
and nonqualified retirement plans; 

¢ Certain transfers within a year of 
the decedent’s death; and 

¢ Transfers in satisfaction of the elec- 
tive share. 
2) The Elective Share Amount 

The elective share is a right to a dol- 
lar amount, not a right to any specific 
property. The amount of the share de- 
pends on the duration of the marriage 
with the amount ranging from 10 per- 
cent of the elective estate for marriages 
of less than 5 years to a maximum of 
40 percent of the elective estate for 
marriages of 25 or more years. To en- 
sure that these percentages produce a 
share large enough to provide support 
in smaller estates, the statute provides 
for a floor or minimum elective share 
even if that is greater than the percent- 
age calculation described above. The 
minimum share is the lesser of $50,000 
or one-half of the elective estate. 
3) Sources From Which Share Is Pay- 
able 

Once determined, the elective share 
amount is satisfied from recipients of 
property included in the elective estate 
in the following order of priority: a) 
First from property interests that pass 
outright or in trust for the surviving 
spouse; b) next from the decedent’s pro- 
bate estate and from property held in 
the decedent’s revocable trust, if any; 
and c) finally by contribution from other 
recipients of elective estate property. 
4) Property Passing in Trust for Spouse 

In the application of the priority 
scheme, property passing in trust for 
the spouse counts against the elective 
share amount. (See “Trusts for the 
Spouse.”) Importantly, the spouse can- 
not avoid the trust by disclaiming his 
or her interest in it; the elective share 
amount is reduced by the value of prop- 
erty disclaimed by the spouse. 
5) Contribution From Others 

In the predictably rare case where the 
probate estate and revocable trust are 
insufficient to satisfy the full elective 
share, any remaining unsatisfied bal- 
ance is satisfied from other recipients 
of property included in the elective es- 
tate. In such cases, the statute includes 
protections for recipients whose share 
of the elective estate declines suddenly 
in value, and the statute protects bona 


fide purchasers and other third parties. 
6) Procedure 

Procedurally, the election itself may 
be made by the spouse or on the spouse’s 
behalf by an attorney in fact or a guard- 
ian of the property within the earlier of 
six months from the publication of no- 
tice of administration or two years from 
the decedent’s death. 

Where the election is made on behalf 
of a spouse, it can be made only upon a 
court’s determination that the election 
is in the best interests of the spouse, 
during the spouse’s probable lifetime. 

A mechanism is provided for the 
granting of an extension with court ap- 
proval and for the withdrawal of an 
election once made. 

Before turning to a detailed discus- 
sion of the statute, a brief consideration 
of some of the key policy decisions that 
influenced its design will help make 
discussion of the statute easier. 
¢ Spousal Wealth Not Considered 

Under a support-based elective share 
statute, it would make sense to consider 
the wealth of the surviving spouse. 
Spouses who have significant separate 
estates have less of a support need than 
those who don’t. Yet the complexities 
and administrative inconvenience in 
doing this are some of the criticisms the 
committee had of the UPC.’ On balance, 
the committee decided to trade a little 
ideological purity in the support ra- 
tionale of the statute for the advantage 
of administrative convenience. The 
statute does not take the property of the 
surviving spouse into account. 

* General Powers of Appointment Not 
Included 

The statute does not include property 
subject to a general power of appoint- 
ment in the elective estate.* The stated 
rationale of the committee for this de- 
cision is that a general power of ap- 
pointment is a mere offer to make a gift 
which should not be equated with prop- 
erty ownership unless and until the gift 
is accepted through an exercise in the 
decedent’s favor. 
¢ Inherited Wealth Included 

The statute contains no exclusion for 
inherited wealth. The reasons are both 
philosophical and practical. A majority 
of the committee saw no sound reason 
why inherited wealth should escape the 
elective share while wealth earned be- 
fore marriage should not. Yet to exempt 
both is to leave a substantial number 
of surviving spouses—those of rela- 
tively short-term marriages—unpro- 
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tected. An exemption for inherited 
wealth would raise difficult tracing 
problems. Moreover, it is not necessary. 
If the goal is to protect inherited wealth, 
this may be done by putting an inherit- 
ance in trust for the intended benefi- 
ciary;® or leaving property in trust for 
the spouse.” 
Insurance 

The proposed Florida statute adopts 
an intermediate approach with respect 
to insurance. Only the net cash surren- 
der value of policies is included in the 
elective estate. The stated committee 
justification for this is that to subject 
the proceeds to the elective share would 
be to give the spouse a windfall, since a 
decedent’s investment in the policy only 
depletes the decedent’s estate by an 
amount equal to the policy premiums. 


Comments: A collateral consequence of 
this approach is that policies that have 
no cash surrender value are not included 
in the elective estate at all (although the 
proceeds of such policies are applied 
against the spouse’s elective share 
amount if they are payable to or for the 
benefit of the spouse). 


® Trusts for the Spouse 


In a support-based elective share 
statute, a decedent should have the 
option of providing for his or her spouse 
through a gift in trust for the spouse’s 
support. Implementing this, however, 
requires careful attention to fairness 
concerns in the treatment of the spouse. 
Not all trusts are created equal. To this 
may be added the administrative con- 
cern that if trust interests are to count, 
some method should be found for valu- 
ing them without resort to complex ac- 
tuarial calculations. 

The approach adopted in the statute 
is to define an “elective share trust” and 
to provide that a spouse’s interest in one 
counts against the elective share in an 
amount equal to a set percentage of the 
property in the trust. Under the stat- 
ute, an elective share trust is any trust 
where: 1) The surviving spouse has the 
right to income for life payable at least 
as often as annually; 2) the trust is sub- 
ject to Florida’s underproductive prop- 
erty provisions;" and 3) during the bal- 
ance of the spouse’s life, no person other 
than the spouse has the power to dis- 
tribute income or principal to anyone 
other than the spouse.” 

Assuming a trust meets the basic re- 
quirements of an elective share trust, 
the spouse’s interest will be valued at a 


minimum of 50 percent of the underly- 
ing value of the trust property. That 
percentage rises to 80 percent if the 
trust also includes a “qualifying inva- 
sion power” and to 100 percent if the 
trust includes both a qualifying inva- 
sion power and a “qualifying power of 
appointment.” 

A “qualifying invasion power” is a 
power to invade trust principal for the 
spouse’s health, support, and mainte- 
nance. The power may be given either 
to the spouse or to a trustee. It may, 
but need not, provide that the other re- 
sources of the spouse are to be taken 
into account in any exercise of the 
power. 

A “qualifying power of appointment” 
is a general power of appointment ex- 
ercisable by the surviving spouse in fa- 
vor of the spouse or the spouse’s estate. 
The power must be exercisable by the 
spouse alone and in all events. A testa- 
mentary power will meet these require- 
ments if it is exercisable by the spouse 
in favor of the spouse’s estate without 
the consent of any other person. 

There are nine distinct rules which 
define what is included in the elective 
estate. 

1) The Probate Estate 

The elective estate includes the value 
of the decedent’s “probate estate.” Pro- 
bate estate is a defined term which 
means “all property wherever located 
that is subject to estate administration 
in the District of Columbia or in any 
state of the United States.” 


Example 1°—Homestead. D dies survived 
by S and two minor children. The family 
home is titled in D’s name alone. The home 
is not in the elective estate because it is not 
an asset subject to administration.'® 


The decedent’s probate estate is in- 
cluded in the elective estate at its fair 
market value on the date of the 
decedent’s death, less claims, mort- 
gages, liens, and security interests.” 


Comments: This is the general valuation 
method used in most of the remaining 
inclusionary rules. It is similar to current 
law except that the new statute provides 
that there is to be no reduction for fu- 
neral expenses. In eliminating the reduc- 
tion for funeral expenses, the amount of 
the elective share becomes ascertainable 
as of the decedent’s death. Accordingly, 
one of the reform objectives of the com- 
mittee is accomplished; funding the elec- 
tive share amount with estate property 
should not carry out estate income for 
income tax purposes. 


96 THE FLORIDA BAR JOURNAL/DECEMBER 1995 


2) Joint Bank Accounts and Similar 
Arrangements 

The elective estate includes the 
decedent’s ownership interest in joint 
bank accounts and similar arrange- 
ments. “Decedent’s ownership interest” 
is defined to be “that portion of the prop- 
erty contributed by the decedent which 
the decedent had, immediately before 
death, the right to withdraw or use 
without the duty to account to any per- 
son.” If the decedent’s contribution to 
the account or similar arrangement 
cannot be shown by the greater weight 
of the evidence, it is presumed that the 
decedent’s contribution was zero. 

Similar arrangements include any 
arrangement where the decedent’s own- 
ership interest during life is determined 
by the decedent’s relative contribution 
to the property. This would include 
Totten trusts and property held payable 
on death or transfer on death form. It 
would not include property held in a 
common law joint tenancy or tenancy 
by the entireties because the decedent’s 
interest in such arrangements is not 
dependent on the decedent’s relative 
contribution to the property. 


Example 2—Joint CheckingAccount. D, 
X, and Y are registered as co-owners of a 
joint checking account. D contributed 75 
percent of the funds in the account. D dies, 
survived by S, X, and Y D’s elective estate 
includes 75 percent of the balance of the ac- 
count at D’s death. The result would be the 
same for a joint savings, brokerage, credit 


_ union, money market, Totten trust, etc., ac- 


count. 


Example 3—Convenience Account. D’s 
mother, M, adds D’s name to M’s checking 
account so that D could pay M’s bills for her. 
M contributed all the funds in the account. 
Subsequently D dies, survived by S and M. 
Because D had contributed no funds to the 
account, D’s ownership interest in the ac- 
count immediately before death was zero 
and no part of the value of the account at 
D’s death is included in the elective estate. 


3) Joint Tenancies and Tenancy by En- 
tireties 

The elective estate includes the value 
of the decedent’s fractional interest in 
property held as joint tenants with right 
of survivorship or as tenants by the 
entireties. “Decedent’s fractional inter- 
est in property” is defined to be the 
value of the property as of the 
decedent’s death divided by the num- 
ber of tenants. 


Example 4—Joint Tenancy. D, X, and Y 
own property in joint tenancy. D dies, sur- 


A 

| 
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vived by S, X, and Y. Because there were 
three tenants, one-third of the value of the 
property at D’s death is included in the elec- 
tive estate. It is immaterial whether D con- 
tributed some, all, or none of the consider- 
ation for the property. 


Example 5—Tenancy by Entirety. D and 
S hold title to their home as tenants by the 
entirety. D dies survived by S. D’s fractional 
interest (one-half) in the property is included 
in the elective estate. 


4) Revocable Trusts 

The elective estate includes the value 
of property held in a revocable trust at 
the decedent’s death. As used here (and 
elsewhere in the statute), a revocable 
trust includes any trust created by the 
decedent to the extent the trust is, at 
the time of the decedent’s death, revo- 
cable by the decedent alone or in con- 
junction with any other person.'® 
Example 6—Revocable Trust. D creates 
a revocable trust, providing for the income 
to go to D for life, remainder in fee to such 
persons, except D, D’s creditors, D’s estate, 
or the creditors of D’s estate, as D by will 
appoints and in default of appointment, to 
X. Subsequently D dies without exercising 
the power, survived by S and X. The value 
of the trust at D’s death is included in the 
elective estate. 


5) Irrevocable Transfers by and for the 
Decedent 

This category includes two related 
but distinct inclusionary rules. Under 
the first, the elective estate includes the 
value of property irrevocably trans- 
ferred by the decedent to the extent that 
at the time of the decedent’s death, the 
decedent possessed the right to, or in 
fact enjoyed the possession or use of, 
the income or principal of the property.” 
Typical examples of transfers to which 
this rule applies would include a trans- 
fer to a personal residence trust or toa 
pooled income fund. A transfer to a 
trust where the decedent retained an 
annuity interest is also covered under 
this rule because the statute equates a 
retained right to an annuity with a re- 
tained right to income. The amount in- 
cluded is the value as of the decedent’s 
death of the property to which the 
decedent’s right or enjoyment related, 
but only to the extent the property 
passed to someone other than the 
decedent’s probate estate. 


Example 7—Retained Income for Life. 
D creates an irrevocable trust, providing for 
the income to be paid annually to D for life, 
then for the corpus of the trust to go to X. 
Subsequently D dies, survived by S and X. 
Since D retained the right to all of the in- 
come, the entire value of the trust is in the 


elective estate. Had D retained only half of 
the income, only half of the trust would be 
included in the elective estate. 


Example 8—Personal Residence Trust. 
D transfers a second home to an irrevocable 
trust, retaining the right to occupy the resi- 
dence for 10 years at which time the home 
is to go to X. D dies six years after the trust 
is created, survived by S and X. The entire 
value of the trust is included in the elective 
estate.” If D had survived the 10-year term 
of the trust, nothing would be included in 
D's elective estate. 


Example 9—Retained Annuity. D creates 
an irrevocable trust providing for a fixed 
dollar amount to be paid annually to D for 
life, after which time the remaining corpus 
is to go toX. The amount of the annuity pay- 
ment exceeds the annual income earned on 
the trust property. D dies six years after the 
trust is created, survived by S and X. D’s 
retained annuity is treated as a retained 
right to income. Accordingly, the entire value 
of the trust (determined as of D’s death) is 
included in the elective estate. 


Under the second rule, the elective 
estate includes the value of property 
irrevocably transferred by the decedent 
to the extent that at the time of the 
decedent’s death, the principal (as dis- 
tinct from the income) could be distrib- 
uted to or for the benefit of the dece- 
dent. Under this rule, it is the possi- 
bility that the decedent might receive 
the principal rather than the right or 
actuality that causes inclusion. 

This rule does not apply to discretion- 
ary powers held by the decedent’s 
spouse.”1 The amount included is the 
value of the portion of the property that 
passed to or for the benefit of any per- 
son other than the decedent’s probate 
estate. 


Example 10—Discretionary Trust. D cre- 
ates an irrevocable trust giving trustee, T, 
the discretion to distribute income or prin- 
cipal to a group consisting of D and other 
named members of D’s family, with any in- 
come not distributed to be added to princi- 
pal. At the death of the last of D and his chil- 
dren, the trust principal is to be distributed 
to D’s descendants. D dies, survived by S and 
several children and grandchildren. The 
entire value of the trust is included in D’s 
elective estate. Had D named S as trustee, 
nothing would be included. 


The rules relating to irrevocable 
transfers by and for the decedent do not 
apply if the decedent’s only interests in 
the property are that: 1) The property 
could be distributed to or for the ben- 
efit of the decedent only with the con- 
sent of all persons having a beneficial 
interest in the property or only through 


the exercise of a general power of ap- 
pointment held by someone other than 
the decedent; 2) the income or princi- 
pal of the property could be distributed 
in satisfaction of the decedent’s obliga- 
tion of support; or 3) the decedent had 
a reversionary interest which was sub- 
ject to a contingency that was not 
within the decedent’s control and which 
had not in fact occurred at the time of 
the decedent’s death. 

These exclusions are cumulative. A 
decedent may have all of them without 
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causing a transfer to be included in the 
elective estate. 


6) Life Insurance 

Where the decedent dies possessing 
a beneficial interest in the cash surren- 
der value of a policy of insurance on his 
or her life, the elective estate includes 
the net cash surrender value of the 
policy immediately before the dece- 
dent’s death. Insurance policies main- 
tained pursuant to a court order are an 
exception; nothing is included with re- 
spect to these policies. 


Example 11—Insurance Policy. D dies 
owning a policy of insurance on D’s life with 
a face amount of $100,000 and a net cash 
surrender value of $12,000. D is survived by 
S andC. D’s elective estate will include only 
the net cash surrender value of the policy. If 
the policy had been a term policy with no 
cash surrender value, nothing would be in- 
cluded. 


7) Retirement Plans 

The elective estate includes the value 
of the decedent’s interest in any public 
or private pension, retirement plan, 
deferred compensation plan, or similar 
arrangement.” In the case of a quali- 
fied pension, profit sharing, or other 
retirement plan, inclusion is limited to 
the decedent’s vested interest in the 
plan immediately before death. 
Example 12—Death Benefit Only Plan. 
At D’s death, D’s employer pays a death ben- 
efit equal to D’s final two years’ salary to 
D’s designated beneficiary, C. The plan un- 
der which this benefit is paid includes no re- 
tirement benefits for D. The death benefit 
is not included in D’s elective estate. 


8) Near Death Transfers 

This category includes two distinct 
rules relating to transfers by the dece- 
dent within the one-year period imme- 
diately preceding death. In either case, 
the value of the included property is its 
fair market value (net of liens, mort- 
gages, etc.) as of the date of the transfer 
rather than the date of the decedent’s 
death.* 

The elective estate includes the value 
of property passing as a result of a ter- 
mination of a right, interest, or power 
that would have caused inclusion un- 
der one of the previously discussed 
inclusionary rules. 


Example 13—Near DeathAssignment. D 
creates an irrevocable trust, providing for 
the income to be paid annually to D for life, 
then for the corpus of the trust to go to X. 
Two months before D’s death, D assigns in- 
come interest in the trust to X. D dies, sur- 
vived by S and X. Had D not assigned in- 


come interest, the value of the property in 
this trust would have been included in the 
elective estate under the rule relating to 
transfers with a retained right to income. 
Accordingly, the assignment of the income 
interest within the year immediately preced- 
ing D’s death also causes inclusion of the 
trust in the elective estate. The trust is val- 
ued on the date of D’s assignment. 


The elective estate also includes gifts 
made by the decedent within the one- 
year period immediately preceding 
death. Transfers for medical or educa- 
tional expenses that qualify for exclu- 
sion from the U.S. gift tax under 
§2503(e) of the Internal Revenue Code 
are excluded as are the first $10,000 of 
property transferred to or for the ben- 
efit of each donee during the one-year 
period.” 


Comments: These exclusions are avail- 
able only for transfers. Terminations of 
otherwise includible interests or powers 
won't qualify. However, for this purpose, 
a discretionary distribution from a trust 
is treated as a transfer by the decedent; 
not as a termination of any interest or 
power in the trust. (A distribution from 
a trust that is required by the terms of 
the governing instrument is not included 
in the elective estate. Here again, how- 
ever, the exception is subject to an anti- 
abuse rule to prevent the decedent from 
manipulating the rule to avoid the elec- 
tive share.) 


Example 14—Distribution from Revo- 
cable Trust. In January, D creates a revo- 
cable inter vivos trust. In June, D directs 
the trustee of the trust to pay child, C’s 
$12,000 college tuition bill. In December and 
again in January of the following year, D 
directs the trustee to distribute $10,000 to 
C. D dies two months after the final distri- 
bution, survived by C and S. Although dis- 
tributions from a revocable trust are treated 
as transfers, of the $32,000 distributed in 
the year preceding D’s death, only $10,000 
is included in the elective estate. The distri- 
bution for college tuition and one of the 
$10,000 distributions to C are excluded. 


9) Transfers in Satisfaction of the Elec- 
tive Share 

The elective estate includes the value 
of any transfers in satisfaction of the 
elective share. A “transfer in satisfac- 
tion of the elective share” is an irrevo- 
cable transfer to an elective share trust 
where the decedent states in the trust 
instrument or other contemporaneous 
writing (or the surviving spouse ac- 
knowledges in writing) that the gift was 
made in satisfaction of the elective 
share. 

Transfers in satisfaction of the elec- 
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tive share are valued as of the date of 
the decedent’s death. 


Example 15—Lifetime QTIP. D transfers 
property worth $100,000 to an elective share 
trust, providing for the income to be paid 
annually to S for life, then for the corpus of 
the trust to go to X. The trustee has no au- 
thority to distribute principal to S. D dies 
five years later, survived by S and X. At D’s 
death, the property in the trust is worth 
$500,000. D’s elective estate includes the 
$500,000 value of the trust at D’s death. S’ 
interest in the trust will satisfy $250,000 of 
S’ elective share right.“0 


! Under present law, a surviving spouse of 
a domiciliary decedent has a right to an elec- 
tive share of the decedent’s estate in an 
amount equal to 30 percent of the estate 
subject to administration, exclusive of com- 
munity property and foreign real property, 
and reduced by mortgages and claims. The 
share is paid first from property left outright 
to the spouse and then according to the rules 
of abatement. Except for exempt property 
and allowances, the share is in lieu of all 
other interests in the estate subject to ad- 
ministration. The deceased spouse’s will is 
construed as if the surviving spouse had pre- 
deceased. See Fia. Stat. §§732.201, et seq. 
(1993). 

2The Uniform Marital Property Act 
(UMPA) was approved by the National Con- 
ference of Commissioners on Uniform State 
Laws in 1983. To date, only Wisconsin has 
adopted it. 

3 Community property also offers the ad- 
vantage of estate splitting regardless of the 
order of deaths of the spouses, and where 
the surviving spouse is not a U.S. citizen, 
without the complexities and disadvantages 
of a qualified domestic trust. 

4 In fact, some community property states 
have what amounts to an elective share pro- 
vision to provide protection to spouses of 
decedents who die shortly after moving from 
a common law state. See, e.g., the concept of 
“deferred classification” under UMPA §18. 

5 Revisions would be required in our intes- 
tacy laws and probably a number of other 
areas as well. It seems safe to say that the 
necessary revisions would not be limited to 
Florida’s probate laws. But in that area 
alone, the transitional problems would be 
formidable. For example, would we grand- 
father existing marital wealth? If so, what 
protection would be given to spouses of de- 
cedents who die shortly after the change? 
Also, community property creates an inter- 
est in specific property, both during the joint 
lives of the spouses and at the death of the 
first. With a citizenry, Bar, and bench that 
is unfamiliar with these principles, the tran- 
sition to community property could result in 
considerable confusion. 

® Consider for example a second marriage 
where both spouses bring wealth to the mar- 
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riage. Neither wants to do wrong by the 
other. But at the death of the survivor, both 
want “their property” to go to the children 
and descendants of a prior marriage. This 
common and reasonable estate planning goal 
is achievable through the use of a revocable 
inter vivos trust under current Florida law. 
It is also possible in a community property 
system. Each spouse need only keep her or 
his premarital wealth segregated from the 
community estate. 

7For example, simply including the 
spouse’s property would not suffice in the 
absence of provisions preventing the spouse 
from avoiding the rule through inter vivos 
transfers. 

® Particularly where the decedent’s power 
was exercisable during life, the case can be 
made for contrary rule. The decedent and 
the spouse may have been living off of the 
property in the trust. Nevertheless, the stat- 
ute does not do this. 

® This works even if the child is given a 
general power of appointment. 

10 Indeed, assuming a long-term marriage 
where the elective share fraction is at its 
maximum of 40 percent, the elective share 
could be completely satisfied by putting 
property equal in value to half of the elec- 
tive estate in a trust with the spouse having 
a right to income for life and the trustee 
having the power to distribute trust princi- 
pal for the health, support, and maintenance 
of the spouse. Less would be needed in 
shorter-term marriages. 

1 See Fia. Star. §738.12 (1993). Alterna- 
tively, a trust will qualify if the surviving 
spouse has the right to require the trustee 
either to make the property productive or to 
convert it within a reasonable time. 

2 Those familiar with the federal estate tax 
will recognize these requirements as some 
of those that are necessary for qualification 
for the estate tax marital deduction. But a 
trust’s status as an elective share trust is 
automatic; it is not tied to deductibility for 
estate tax purposes. 

13 If more than one of them applies to a 
single property interest, only the rule result- 
ing in the largest elective share applies. An 
exception applies when the first rule (relat- 
ing to the decedent’s probate estate) over- 
laps with another provision. In that event, 
both inclusionary rules apply, but the 
amount included under the other provision 
is reduced by the amount included as part 
of the probate estate. This ensures that the 
portion included as part of the probate es- 
tate is given the proper priority under the 
rules controlling what property is to be used 
to satisfy the spouse’s elective share amount. 

14 Thus, unlike current law, the statute ex- 
tends Florida’s elective share to real prop- 
erty that is subject to administration in other 
states. This helps prevent avoidance of the 
elective share through investments in out- 
of-state real property and is consistent with 
the UPC and other modern elective share 
provisions. 

18 Unless otherwise indicated, all examples 
assume that D is the decedent, S is the sur- 
viving spouse and all irrevocable transfers 
occur during marriage and after the effec- 
tive date of the statute. 

16 The home does not count against S ’ elec- 


tive share either. Except for insurance pro- 
ceeds and retirement plan death benefits, 
only property included in the elective estate 
counts in satisfaction of a spouse’s elective 
share right. See “Satisfaction of the elective 
share amount,” in Part 2 of this article, to 
be published in the January 1996 issue of 
The Florida Bar Journal. 

17 There was considerable sympathy on the 
part of some committee members for sub- 
tracting costs of administration as well. The 
UPC does this and so did some early drafts. 
However, the final statute does not. The com- 
mittee rationale for this is threefold. First, 
early funding of the share might be advan- 
tageous in some estates. But if the elective 
share is funded early it would be difficult to 
determine what administration costs to take 
into account. Any attempt to limit the costs 
to those incurred as of the date of funding 
or date of election would be subject to ma- 
nipulation. Secondly, with the exclusion of 
community property and proceeds of insur- 
ance, it would be necessary to allocate costs 
between the elective estate and other prop- 
erty. This would require a separate set of 
accounts. Thirdly, subtracting costs would 
sacrifice the objective of having an elective 
share amount that could be funded without 
carrying out estate income. 

18 An exception applies if the trust is only 
revocable through the consent of the dece- 
dent and all persons having a beneficial in- 
terest in the trust. 

19 Normally, before the rule under discus- 
sion here can apply, there must be a retained 
right to income, possession, or principal. 
Thus, the rule does not apply when the de- 
cedent has an income interest in a trust cre- 
ated by someone else. And, as a normal rule, 
it does not apply when the decedent creates 
a trust where income distributions are dis- 
cretionary. In this latter case, however, the 
rule would apply if the events subsequent 
to the decedent’s transfer showed that dece- 
dent did in fact enjoy the income from the 
property transferred. 

20 If the resident in this example reverted 
to G’s estate upon death in year six, the resi- 
dence would be included in the elective es- 
tate as part of the probate estate, not under 
this rule. 

21 The stated committee justification for 
this exception is that the spouse should be 
viewed as having consented to any distribu- 
tions to the decedent. The committee con- 
sidered but rejected an exception for powers 
held by adverse persons. The rationale rests 
with the assumption that any such person 
would likely be more adverse to the surviv- 
ing spouse. 

22 An exception applies for benefits payable 
under the federal Railroad Retirement Act 
or the federal Social Security system. 

23 Where the subject of the transfer is an 
insurance policy on the decedent’s life, this 
will mean that the net cash surrender value 
of the policy on the date of the transfer is 
the proper measure of inclusion. 

24 A termination occurs with respect to a 
power over property when the power termi- 
nates by exercise, release, lapse, default, or 
otherwise. Generally, a termination with 
respect to a property right or interest occurs 
when the decedent transfers or relinquishes 


the right or interest. Thus, a termination 
does not occur when a right or interest ter- 
minates by reason of the governing instru- 
ment (e.g., at the expiration of a term inter- 
est retained by a decedent). However, the 
statute also contains an anti-abuse rule to 
prevent decedents from using this principal 
to avoid the elective share. 

25 Unlike the exclusion for transfers for 
medical and education expenses, the $10,000 
exclusion operates independently of the gift 
tax. 

6 See “Trusts for the spouse,” in this article. 
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SPOTLIGHT ON VOLUNTARY BARS 


Kids Judging Kids in Youth Court 


n 1992, the Palm Beach County 

School District Police Depart- 

ment began extensive research 

into “teen court programs” 
throughout the United States. The 
school police department, recognizing 
that the number of adolescents going 
through the criminal justice system 
each year was ever increasing, sought 
to develop a program that would divert 
the number of youths going through 
“the system” and educate youth about 
our criminal justice system. 

In 1994, the school district police de- 
partment received a grant to fully fund 
a school- and community-based “youth 
court program,” which the Palm Beach 
County School Board voted unani- 
mously to support. The chief of police 
then assigned a school district police 
officer to act as a full-time youth court 
program coordinator. 

This diversionary program uses stu- 
dent volunteers to prosecute (in a short- 
ened trial version) first time youthful 
offenders who have admitted guilt toa 
nonviolent minor crime. Offenses range 
from trespassing or alcohol/marijuana 
possession to burglary of a house. In 
many cases, those convicted have been 
handcuffed, taken to a police station, 
and have had their parents called in. 
Because it is their first offense, and 
their parents have agreed to help, and 
because the arresting officer believes 
they can benefit from youth court, the 
officer calls in the youth court program 
coordinator. The coordinator sits down 
with the child and parents within a 
week of the arrest to discuss what went 
wrong and the consequences of an ar- 
rest. He informs them that they never 
know what kind of background check a 
potential employer will conduct, and 
that a criminal record, even as a juve- 
nile, could keep them from a job, from 
college, or from joining the armed ser- 
vices. If the youth and parents agree to 
go through youth court instead of the 
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state’s juvenile justice system, they will 
avoid the stigma of a criminal record; 
the arrest will never leave the police 
station, never be forwarded to the state 
attorney’s office, and never show up on 
the child’s record. 

Since February, over 70 defendants, 
ranging in age from 10 through 16 have 
gone through the court, which handles 
four to five cases per night. Local Po- 
lice Chief Jim Kelly says, “The parents 
are very excited about the program be- 
cause it demonstrates in a positive way 
to their children that they’ve done 
something wrong.” The youth court pro- 
gram coordinator also follows up on the 
progress of the defendant to see if he or 
she is behaving in and outside of school. 

The goal of the program is to provide 
youthful offenders with an educational, 
realistic experience in an actual court 
of law where their case is heard by an 
actual judge and a sentence is handed 
down by a jury of their peers. Juvenile 
Court Judge Howard Berman says, 
“The sanctions may not be as tough as 
those in juvenile court.” However, ac- 
cording to Judge Peter Blanc, “Since the 
defendants are being judged by a jury 
of their peers, it may be more effective 
than anything a judge could tell them 
in a regular court of law.” 

Sentences range from 8 to 100 hours 
of community service; one to five ses- 
sions on a youth court jury; restitution 
and/or an apology in writing to parents 
and/or victims. “The defendants who 
have been sentenced to serve on jury 
duty have found the experience to be 
meaningful and beneficial,” notes Rob- 
ert Sendler, chair of the program for the 
Young Lawyers Section of the Palm 
Beach County Bar Association. 

The program, operated out of the 
North County Courthouse, predomi- 
nately targets high school student vol- 
unteers, who act as lawyers and jurors; 
however, middle school students play 
lesser roles, acting as bailiffs and clerks, 
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allowing six to seven additional stu- 
dents to participate. The jury pool con- 
sists of approximately 30 student vol- 
unteers per evening. The state 
attorney’s and public defender’s offices 
provide three- to four-hour training ses- 
sions for the youth volunteers. The stu- 
dent lawyers are also coached before- 
hand by attorney volunteers of the 
Young Lawyers Section. Youth volun- 
teer lawyers (15-20 per night) conduct 
trial opening, direct and cross-exami- 
nations, and closing arguments, allow- 
ing approximately 20 minutes per side 
per case. Youth court volunteers sign up 
for the program through their school 
and are eligible for community service 
credit for scholarships and graduation 
requirements. Judge Peter Blanc, one 
of over 20 county and circuit court 
judges who have presided over the 
court, was impressed with the serious- 
ness with which the youth volunteers 
take their roles. Sendler notes, “The 
judges have really enjoyed presiding 
over the court and have indicated a de- 
sire to participate again.” 

Eventually organizers hope youth 
court will defer 100 juvenile cases a 
month from the state attorney’s office, 
which last year prosecuted 3,653 of the 
7,723 cases referred. 

The Palm Beach County School Dis- 
trict Youth Court is coordinated by the 
Palm Beach County School District Po- 
lice Department, with cooperation from 
the Young Lawyers Section of the Palm 
Beach County Bar Association, Palm 
Beach County judges, the state 
attorney’s and public defender’s offices, 
Florida Dept. of Health & Rehabilita- 
tive Services, and the North Palm 
Beach County Chiefs of Police Associa- 
tion. 


Jennifer Keating is communications 
director for the Palm Beach County Bar 
Association. 
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MEDICAL/DENTAL MALPRACTICE EXPERTS 


GRATIS TEAM PREVIEW: for and we shall confer with you 


sation or liability is poor, 


arguments ‘typically promulgated by opposing Our insures expert witnesses 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
TYPES WHO ARE AND. CAN SABOTAGE YOUR CASE at the of 


Telephone (813) 579. 8054 
elecopier (813) 573- 1333 
We are pleased to receive your calls. 


ae Feather Sound Drive, Penthouse | 
Clearwater, Florida 34622-5552 


THERE’S A WILL 
THERE’S A WAY 


As a lawyer, | know the 
traditional reasons for urging 
Clients to draw up a will — 
ensure that their wishes are 
carried out, protect survivors 
from unnecessary headaches 
and reduce or eliminate tax 
burdens. 


But as a person with a 
neuromuscular disease, | 
know a will is also an effective 
way to leave a lasting legacy 
of hope for those in need of 


William W. Altaffer, Esq. 
special help. A bequest to eet 
MDA could help provide the gift of life to the more than 1 million 
Americans affected by neuromuscular diseases. 


If you or a Client is looking for a way to help others through a 
bequest or gift, please contact: 


David Schaeffer, Director of Planned Giving 


Muscular Dystrophy Association 
National Headquarters 
3300 East Sunrise Drive / Tucson, AZ 85718 
(602) 529-2000 
Jerry Lewis, National Chairman 
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fictitious name registratio 
you need to give CIS a call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 


registered and recorded with the Secretary 


of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street w Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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The most complete 
CD-ROM library 


> Reported decisions from 1941 to date 

> Slip opinions 

> Florida Attorney General Opinions from 1977 to date 
> Weekly advance sheets and monthly disc updates 


WEST’S’ FLORIDA STATUTES 
ANNOTATED” INCLUDES: 


> State statutes and constitution 

> Court rules, general index and popular name table 
> Session laws as appropriate 

> References to related materials 

> Notes of decisions to cases construing the statutes 


ALSO AVAILABLE ON CD-ROM! 


West’s® Eleventh Circuit Reporter”; West’s® Federal District 
Court Reporter™—Eleventh Circuit, West’'s® Florida Digest 
CD-ROM Edition”, and the Florida Administrative Code™. 


West CD-ROM Libraries” gives you West’s exclusive 
editorial enhancements— including West Topics and Key 
Numbers—for faster research and focused results. And, of 
course, a subscription to West CD-ROM Libraries includes 
a direct connection to WESTLAW? 


FIND OUT MORE ABOUT 
WEST CD-ROM LIBRARIES 
FOR FLORIDA 


1-800-255-2549, EXT. 314 


; West. An American company serving the legal world. 
© 1995 WEST PUBLISHING * Some restrictions may apply. 5-9664-9/8-95 |583271 
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